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THE TRAVELERS INSURANCE COMPANY, 

AppeUmt, 


v. 
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Appeal From the District Court of the United States for 

the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTION. 

This is an appeal from a, judgment of the District Court 
of the United States for the District of Columbia, entered 
on the 7th day of June, 1943, in the case of The Travelers 
Insurance Company, plaintiff, v. Frank A. Cardillo, Deputy 
Commissioner, United States Employees’ Compensation 
Commission, District of Columbia Compensation District, 
and Charles E. Lawrence, Jr., defendants, sustaining de- 
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fendants’ motions to dismiss and dismissing plaintiff’s 
Complaint for a review of a compensation award, which 
Complaint had been filed in the District Court of the 
United States for the District of Columbia pursuant to 
Section 21 (b) of the Longshoremen’s and Harbor Workers’ 
Compensation Act (Act of March 4, 1927, C. 509, Sec. 1, 
44 Stat. 1424, as amended, U. S. C. Title 33, Ch. 18, section 
901 et seq.) made applicable to the District of Columbia by 
Act of May 17, 1928, (45 Stat. 600, Ch 612, Sec. 1; 1940 
D. C. Code, Title 36, Ch. 5, sec. 501). 

On June 21, 1943, appellant filed a notice of appeal and 
perfected its appeal from the judgment of the court below 
to this Court. 

This Court has jurisdiction of this case under the Act 
of Congress approved February 9th, 1893, 27 Stat. 435, 
Chapter 74, section 7, as amended, Title 17, Chapter 1, 
section 101 of the Code of Laws for the District of Co¬ 
lumbia (1940). 

STATEMENT OF THE CASE. 

On February 13, 1942 Charles E. Lawrence, Jr. sus¬ 
tained an accidental injury while working on the Memorial 
Avenue Underpass, which is located in Virginia, as found 
by the appellee deputy commissioner, (App. 4) and as 
proved by the evidence submitted at the hereinafter men¬ 
tioned hearing (App. 43, 44). At the time of his injury 
the said Lawrence was in the employ of the Cayuga Con¬ 
struction Corporation as a carpenter-apprentice. For said 
injuries the said Lawrence made claim under the District 
of Columbia Compensation Act. 

The defense interposed by the appellant, insurance car¬ 
rier for the employer, was “that the injury does not come 
within the provisions of the District of Columbia Compen¬ 
sation Act; that the employer is a New York Corporation 
having no office in the District of Columbia; that the claim¬ 
ant is a resident of the State of Maryland; that at the time 
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of the injury the employment of the employee was not 
connected with or incidental to any employment or business 
of the employer within the District of Columbia; that the 
injury ocucrred in Virginia, where the claimant has an 
adequate remedy under the Compensation Act of that state” 
(App. 9). 

At the time of his injury Lawrence was living in Cabin 
John, Maryland. He had permanently moved into his 
home at Cabin John, Maryland, about a month and a half 
before his injury, but immediately previous to that had 
lived there off and on for a period of two years (App. 11, 
19, 25). In the original report of his injury to his em¬ 
ployer, as well as in his formal claim for compensation, he 
gave Cabin John, Maryland as his address (App. 29). The 
legal address he gave his employer when Lawrence started 
working for it in September, 1941, was Cabin John, Mary¬ 
land (App. 29). When he first started working for the 
Cayuga Construction Company it was on the Scott Circle 
Underpass at Sixteenth Street and Massachusetts Ave., N. 
W., where he worked until October 31, 1941 (App. 12), at 
which time that job was completed. He then worked for the 
McCloskey Construction Company until January 12, 1942, 
on a job at the Union Station (App. 13). He then returned 
to work for the Cayuga Construction Company on January 
13,1942, on the South Capital St. Bridge job, and continued 
to work there until January 21, 1942 (App. 13), when 
Mr. Wilkoren, foreman of the South Capital St. job, and 
of the Lincoln Memorial underpass job, told Lawrence to 
pick him up and report with him to the Lincoln Memorial 
Bridge Underpass job (App. 14,15). Lawrence started work 
on the latter job on January 21, 1942 and was obliged to 
show his union card to the labor union steward (App. 16). 
On one occasion Lawrence returned to the South Capital 
St. job, where he worked on January 30, 1942, and a couple 
of hours the following Monday, February 2, 1942, when 
on the late morning of that day he was back to work at the 
Lincoln Memorial Bridge Underpass (App 16,17, 23). He 
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worked there steadily until February 13, 1942, the date of 
his injury (App. 17). During the time he has been work¬ 
ing Lawrence has worked for other contractors than the 
McCloskey Construction Company and the Cayuga Con¬ 
struction Company (App. 19). He would work on a job 
until it was finished and then go to another job either for 
the same employer or for some other employer, wherever 
he could find work (App. 19). Lawrence considered the 
South Capital St. job, the Lincoln Memorial Bridge job and 
the Scott Circle Underpass job as three jobs (App. 20). At 
the South Capital St. job there were District of Columbia 
engineers, but the engineers at the Lincoln Memorial Bridge 
Underpass were Federal engineers working for the Public 
Roads Administration (App. 21). The same truck drivers 
who hauled material to the Virginia job also hauled material 
to the South Capital St. job (App. 21). The Virginia job 
was the construction of an underpass for the new War 
Department highway (App. 22). The bridge at South Capi¬ 
tal St. and the underpass in Virginia had nothing to do 
with one another so far as traffic was concerned (App. 22, 
23). The only office maintained in the District of Columbia 
by the Cayuga Construction Company was a field office 
where they hired men and signed them up, and the company 
maintained a similar field office in Virginia. The company 
is a New York Corporation and its offices are there (App. 
23, 45). After starting to work at the Virginia job Law¬ 
rence worked there steadily except for one day and two 
hours when he came to the District of Columbia and worked 
on the South Capital St. job (App. 23, 45). He received 
separate pay envelopes for the work done in Virginia and 
for the one day and two hours he worked in the District of 
Columbia (App. 30). These two jobs were defense jobs 
and came under two different headings (App. 31). There 
was a general superintendent in charge of both the South 
Capital St. job and the Lincoln Memorial Underpass job 
(App. 37), and also a carpenter foreman who looked after 
both jobs but had a different assistant foreman on each 
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job (App. 37, 42). These two jobs were separate contracts 
(App. 42, 44). The Lincoln Memorial Bridge job was for 
the construction of Bridge No. 1 for the United States War 
Department Building Road Network at Arlington County, 
Virginia (App. 43, 44). 

After conducting a hearing at which the above facts were 
adduced, the Deputy Commissioner on November 12, 1942, 
made a findings of fact to the effect that the injury was 
sustained in Virginia on the Lincoln Memorial Bridge 
Underpass job but that the employer at said time was 
carrying on employment in the District of Columbia and 
had originally employed Lawrence in the District of Colum¬ 
bia. Based on these findings, the Deputy Commissioner 
further found that the claim comes within the purview of 
the District of Columbia Compensation Act, and awarded 
compensation to said employee. 

Pursuant to the provisions of Section 21(b) of the Long¬ 
shoremen’s Act (33 U. S. C. A. 921(b)) appellant filed a 
Complaint for a review of said findings of fact and award 
in the District Court of the United States for the District 
of Columbia, in which Complaint appellant alleged that 
with respect to the Lincoln Memorial Highway Underpass 
on which Lawrence was working at the time of his injuries, 
the status of employer and employee did not exist in the 
District of Columbia; that Lawrence at said time was not 
an employee of an employer carrying on an employment 
in the District of Columbia within the meaning of the above 
Act; that the claim of Lawrence for compensation does not 
come within the provisions of the District of Columbia 
Compensation Act, but by law comes under the exclusive 
jurisdiction of the State of Virginia, and that said findings 
of fact and award are therefore not in accordance with law. 
Appellant prayed that the Deputy Commissioner be en¬ 
joined from enforcing said award and that the same be c 
wholly suspended and set aside by the Court. 

The Deputy Commissioner and the said Lawrence, appel¬ 
lees herein, filed motions to dismiss the Complaint, which 
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motions on June 7* 1943, were by the Court sustained and 
the Complaint was dismissed, from which order of dismissal 
this appeal is taken. 

STATUTES INVOLVED. 

District of Columbia Workmen’s Compensation Act of 
May 17,1928 (45 Stat. 600, Chapter 612, sec. 1; D. C. Code, 
1940, Title 36, Chapter 5, sec. 501. 

Longshoremen’s and Harbor Workers’ Compensation Act 
of March 4, 1927 (Ch. 509, sec. 1, 44 Stat. 1424; U. S. C. 
Title 33, Chapter 18, sec. 901 et seq.). 

State Workmen’s Compensation Laws; Extension to 
buildings and works of the United States (June 25, 1936, 
Ch. 822, sec. 1,2, 49 Stat. 1938,1939; U. S. C. Title 40, Ch. 3, 
sec. 290). 

Virginia Workmen’s Compensation Act (C. 400> sec. 1 et 
seq., of the Code of Laws of Virginia—January 1, 1919). 

STATEMENT OF POINTS. 

1. The Court erred in denying the prayer of appellant 
that the findings of fact and award of the Deputy Com¬ 
missioner be suspended and set aside. 

2. The Court erred in sustaining the motions of appellees 
to dismiss the Complaint. 

3. The Court erred in its findings of fact and conclusions 
of law for the reason that the same are not supported by 
the evidence and are contrary to law. 
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SUMMARY OP ARGUMENT. 


I. 

The Deputy Commissioner Improperly Found From the 
Evidence That the Claim of the Said Lawrence for 
Compensation Comes Within the Purview of the Dis¬ 
trict of Columbia Workmen’s Compensation Law. 

(a) With respect to the Virginia job on which the said 
Lawrence was working at the time of his injury, the status 
of employer and employee did not exist in the District of 
Columbia. 

(b) The law of the place where the contract is being 
performed and where the employment is localized applies. 
The employer was a foreign corporation with its principal 
place of business in the State of New York. The employee 
was engaged in an employment, on a major operation, to be 
performed wholly at a fixed place of employment in the 
State of Virginia. With respect to the Virginia job no 
employment existed in the District of Columbia. Under the 
circumstances the claim of the said Lawrence for compen¬ 
sation does not come within the purview of the District of 
Columbia Workmen’s Compensation Law. 

(c) The case of Gudmunson v. Cardillo, Deputy Com¬ 
missioner, 77 App. D. C. 230; 126 Fed. (2d) 521, is con¬ 
trolling in the present case, the facts in both cases being 
almost identical. 

(d) There is no presumption that jurisdiction exists 
under the District of Columbia Act. 

(e) The construction of a statute cannot extend beyond 
the legislative intent. 
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n. 

Congress Specifically Excluded From the Jurisdiction of 
the District of Columbia Act Any Injury Where a State 
Law Provides Belief. 

Under Section 3 (a) of the Longshoremen’s Act, adopted 
by Congress for and as the District of Columbia Compen¬ 
sation Act, the provisions of said Acts do not apply if 
recovery for the disability is provided by a valid State 
Compensation Act. The Virginia Compensation Act pro¬ 
vides a valid remedy for payment of compensation in this 
case. 


in. 

With Respect to Injuries to Civil Employees Working on 
Federal Projects Within the Exterior Boundaries of a 
State Congress Has Given Such State Exclusive Juris¬ 
diction. 

^y the Act of Congress of June 25,1936 (U. S. C. Title 40, 
Ch. 3, sec. 290) Congress, legislating locally for civil em¬ 
ployees working on Federal projects within the exterior 
boundaries of the various states, gave such states exclusive 
jurisdiction over workmen’s compensation cases, just as 
Congress, legislating locally for the District of Columiba, 
enacted the District of Columbia Employees’ Compensation 
Act for the purposes of protecting workmen employed in 
the District of Columbia or performing work outside of 
the District of Columbia definitely connected with or grow¬ 
ing out of work local to the District of Columbia. 
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ARGUMENT. 

L 

The Alleged Claim Does Not Come Within the Purview of 
the District of Columbia Workmen’s Compensation 
Law. 

(a) With Respect to the Federal Job in Virginia on 
Which the Employer Was Working at the Time of Injury, 
the Status of Employer and Employee Did Not Exist in 
the District of Columbia. 

By the first Section of the District of Columbia Compen¬ 
sation Act it is provided that the Act shall apply “irrespec¬ 
tive of the place where the injury or death occurs”. Imme¬ 
diately following these words, however* there is an excep¬ 
tion to the effect that the injury must be incidental to or 
in some way connected with the employment being carried 
on in the District of Columbia. It is clear that Congress 
was not attempting to legislate with respect to injuries 
to workmen which did not arise out of work actually being 
performed in the District of Columbia or definitely con¬ 
nected with or growing out of such work. Indeed Congress 
had no authority to go further than it did go because it 
was legislating only concerning the local affairs of the 
District of Columbia. It was not legislating for other Fed¬ 
eral areas nor for the various States. 

In his award the Deputy Commissioner did not find, and 
it is submitted that he cpuld not find from the testimony, 
that at the time of the employee’s injury he was performing 
any work in connection with any employment being carried 
on in the District of Columbia, although before he could 
make an award it was necessary that the Deputy Commis¬ 
sioner find such fact positively. The Deputy Commissioner 
did find that the work in question was being performed 
in the State of Virginia on a contract separate from all 
other contracts being performed by the employer. 

The employer is a New York corporation having no office 
here in Washington or Virginia, except field shacks located 
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at the individual jobs. So far as the District of Columbia 
is concerned the employer was an itinerant construction 
contractor. The employer at the time of the injury was 
engaged in building a bridge for the United States War 
Department in the State of Virginia. The employee’s work 
on that job began when the w T ork began and stopped when 
the work stopped. He was doing the very work at the very 
place he was supposed to do it. 

The employee, and those witnesses who desired to be 
helpful to him, attempted to show that the employee was 
“transferred” from one job to another. If there were any 
necessity for being “transferred” it was only because the 
job in Virginia and those in the District of Columbia were 
separate and distinct. The jobs in the District of Columbia 
were being performed for the Government of the District 
of Columbia, and the job in Virginia was being performed 
for the Government of the United States. Nowhere in the 
testimony does it appear that the jobs were in any w’ay 
related. 

There is testimony that the employer had a yard in the 
District of Columbia, where it kept some lumber, and that 
this lumber was used on all of the jobs the employer was 
performing in Washington, D. C., and in nearby Maryland 
and Virginia. Equipment of the employer was used, when 
necessary, on one job and then on another. Each job had 
its bwn superintendent and a foreman, but over this super¬ 
intendent and this foreman was a general superintendent 
and a general foreman who had charge of all of the jobs. 
Th^se circumstances did not weld all of these jobs into one 
any more than would have been the case where the employer 
secured all of the lumber from a particular lumber company, 
or all of the equipment, from a particular manufacturer, for 
the purpose of using the same on any and all of the jobs 
the employer might have had in the United States. 

It makes no difference that the employee had worked on 
several construction jobs for the employer. When those 
jobs were completed, or there was no more work for the 
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employee on those jobs, he usually went to work on some 
other job for the same employer or he went to work for an 
entirely different employer. He was not on the regular 
payroll of any employer. Apprentice carpenters, as distin¬ 
guished from general superintendents and possibly general 
foremen, are never on the regular payroll of any particular 
employer. As was said by the Court of Appeals of the Dis¬ 
trict of Columbia in the case of Gudmunson v. Cardillo, 
77 App. D. C. 230; 126 Fed. (2d) 521, the employment of 
men of this type begins when they actually start work on a 
particular job and ends when they stop work. 

In deciding questions of jurisdiction many tests must be 
applied, and the question as to the place of the entering 
into of the employment contract is one of the tests, but it 
is not by itself all decisive or controlling. There is a wide 
distinction between the contract of employment and the 
actual employment itself. Frequently the contract of em¬ 
ployment is made in one jurisdiction but the actual employ¬ 
ment is located in another jurisdiction as happened in the 
present case. There is nothing in the District of Columbia 
Compensation Act that brings within that Act’s jurisdic¬ 
tion a mere contract of employment. But on the contrary, 
under the Act, unless there is an injury to an employee of 
an employer carrying on an employment within the District 
of Columbia the Act by its terms does not apply. No doubt, 
in some instances there may be work performed outside 
the District of Columbia in connection with or directly 
related to the employment being carried on in the District 
of Columbia, but, if the work outside the District of Colum¬ 
bia is not directly connected with or is not an integral part 
of the work being performed in the District of Columbia, 
there is no jurisdiction under the District of Columbia Act. 
It is without the power of Congress to interfere with the 
rights of a State concerning matters purely local to that 
State, such as injuries to employees working on construc¬ 
tion jobs located entirely in that State and unrelated to the 
administration by Congress of the local affairs of the Dis¬ 
trict of Columbia. 
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Opposing counsel attempt to rely upon the so-called 
“public interest” theory, that is, the theory that merely 
because an employee lives in a certain place the workmen’s 
compensation law of that place should apply irrespective 
of any other circumstances. We do not subscribe to this 
theory, nor in its most recent decision ( Pacific Employees’ 
Ins. Co. v. hid. Accident Commission of California, 306 
U. S. 493, 59 S. Ct. 629, S3 L. Ed. 940) does the Supreme 
Court of the United States agree -with the interpretation 
which many lawyers and some of the courts gave to the 
decision in the case of Alaska Packers’ Association v. Indus¬ 
trial Accident Commission of California, 294 U. S. 532, 
55 S. Ct. 518, 79 L. Ed. 1044. But, even accepting that 
theory as being sound, the circumstances existing in this 
case do not allow the application of that doctrine. The 
employee in his application for employment, in his notice 
of tlie accident and again in his claim, stated that he is a 
resident of the State of Maryland. His testimony was that 
he is living at Cabin John, Maryland, where he is com¬ 
pleting a home, which he has had under construction for 
many months. It is not likely that he would become a public 
charge of the District of Columbia, nor did the Deputy 
Commissioner so find. 

The fact that the employee, previous to his injury, had 
been engaged in employment in the District of Columbia 
and at that time came under the District of Columbia Act, 
has no effect upon his status at the time of his injury as 
an employee of an employer engaged in employment in 
the State of Virginia— Parker v. Motor Boat Sales, Inc., 
314 U. S. 244, 249 62 S. Ct. 221, 86 L. Ed. 

(b) Gudmunson Decision Is Controlling in This Case. 

Not so long ago, it so happened that we, as attorneys for 
the same Travelers Insurance Company which is appellant 
herein, joined with the attorney for the Deputy Commis¬ 
sioner in writing a brief for the appellees in the case of 
Gudmunson v. Cardillo , Deputy Commissioner, 77 App. D. C. 
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230; 126 Fed. (2d) 521. The facts in that case were almost 
identical with the facts in the present case, yet the Deputy 
Commissioner disallowed Gudmunson’s claim. An appeal 
was taken to the District Court of the United States for 
the District of Columbia and that court likewise rejected 
the claim. The suit then went to the United States Court 
of Appeals for the District of Columbia which likewise 
rejected the claim. 

In the writing of the above mentioned joint brief the 
attorney for the Deputy Commissioner and the writer of 
this brief saw eye to eye, each of us definitely setting forth 
our joint conviction that under the circumstances such as 
existed in the Gudmunson case, and as now exist in this 
case, there could be no jurisdiction under the District of 
Columbia Act. Counsel for the Deputy Commissioner now 
contends that the decision in the Gudmunson case is not 
applicable. He takes the position that there is a difference 
in the facts existing in these two cases, because in the 
Gudmunson case the Deputy Commissioner found “that at 
the time of the injury there was no employment existing 
in the District of Columbia”, whereas in the present case 
the employer was carrying on two jobs in the District of 
Columbia, as well as the job in Virginia. In the Gudmunson 
case the employer was carrying on at least one job in the 
District of Columbia. Both the Deputy Commissioner and 
his attorney were fully aware of that fact and were aware 
that on one occasion Gudmunson temporarily suspended 
his work in the State of Maryland and came to work for a 
day on the job in the District of Columbia. The words used 
by the Deputy Commissioner in his findings of fact in the 
Gudmunson case simply meant, and could only have meant, 
that at the time of the injury, with respect to the Maryland 
job, no employment existed in the District of Columbia. 
It is submitted that the Deputy Commissioner could and 
should have made that same finding in the present case. 
In neither the Gudmunson case nor the present case could 
the Deputy Commissioner find that the employer was not 
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carrying on employment in the District of Columbia, but 
likewise in neither of these cases could he properly find 
that with respect to the work done in Maryland or Virginia 
employment existed in the District of Columbia. 

Counsel for the Deputy Commissioner attempts to show 
this supposed, but non-existent, difference between the two 
cases to establish his argument that in any case where an 
employer is carrying on any employment in the District 
of Columbia the District of Columbia Act covers an em¬ 
ployee of the same employer even though the employee may 
never have been in the District of Columbia but has always 
lived, and worked, and entered into his contract of employ¬ 
ment in any one of the States in the United States, although 
such a State might be three thousand miles away, and the 
work done by the employee has no connection whatever 
with any employment in the District of Columbia. In pass¬ 
ing the District of Columbia Act Congress vras not con¬ 
cerned with employees performing work purely local to 
any of the various States. It had no authority to legislate 
with respect to such matters, and did not attempt to do so. 

In the Gudmunson case this Honorable Court called atten¬ 
tion to the fact that the employer was a foreign corpora¬ 
tion with its office in the State of New York; that so far 
as the District of Columbia was concerned the employer 
was an itinerant building contractor; that the employment 
began when the work began and stopped when the work 
stopped; that the employer at the moment of the injury 
was engaged in a building operation in the State of Mary¬ 
land; that the employee was hired to perform work in 
Maryland, and that the injury occurred in Maryland. Sub¬ 
stitute the word Virginia for Maryland and all of these 
facts exist in the present case. 

It is true that in the Gudmunson case the Deputy Com¬ 
missioner found that the contract of employment was 
entered into in the State of Maryland, but the Court of 
Appeals found that fact, coupled with the other facts above 
recited, warranted rejection of the claim, and that there- 
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fore it was not necessary for the Court of Appeals to enter 
into any discussion “whether a different result would be 
required even if it could be held that the contract, as appel¬ 
lant claims, was made within the limits and boundaries of 
the District of Columbia”. 

To substantiate our contention in the present case we are 
willing to rely upon what counsel for the Deputy Commis¬ 
sioner said in his brief in the Gudmunson case and the 
decisions he used to support his argument. He stated 
therein that “the law of the place where the contract is to 
be performed, and where the employment is localized 
applies”. He pointed out that “the employee was engaged 
in an employment, a major operation, to be performed 
wholly at a fixed place of employment in the State of Mary¬ 
land”; that “under the circumstances, appellant’s claim 
for compensation does not come within the purview of the 
District of Columbia Workmen’s Compensation Law”; and 
that “with respect to the Bethesda job, no ‘employment’ 
existed in the District of Columbia”. 

On Page 18 of the Gudmunson brief counsel for the 
Deputy Commissioner stated in heavy faced type that the 
“extraterritorial provision of the District of Columbia 
Workmen’s Compensation Law is not controlling”, and 
Page 19, that “hence, no contract, expressed or implied, 
made within or without the District of Columbia can of 
itself affect the rights and duties which the law places 
upon such status (of employment).” 

On Page 24 of his Gudmunson brief the same attorney 
placed a heading stating that the “law of the place where 
the contract is to be performed and where employment is 
localized applies” and he follows this up by six pages of 
printed argument supported by numerous decisions all 
showing that with respect to the Maryland job Gudmunson 
never performed any duties in the District of Columbia, 
just as in the present case the employee with respect to 
the Virginia job never performed any duties in the District 
of Columbia. 
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The District of Columbia Workmen’s Compensation Law 
is neither elective nor contractual in its nature, but is statu¬ 
tory and compulsory and is based on the exercise by Con¬ 
gress of its plenary police power over the District of 
Columbia. The law operates upon the status of employer 
and employee in any employment in the District of Colum¬ 
bia. Where the contract of employment is entered into is 
of no moment, because the sole question involved is, in what 
jurisdiction at the time of the injury was there the status 
of employer and employee. The whole subject of workmen’s 
compensation legislation as a substitute for common law 
rights and remedies was discussed at great length by the 
United States Supreme Court in the case of New York 
Central Railroad Company v. White, 243 U. S. 188, 37 S. Ct. 
247, 61 L. Ed. 667, in which the court found that such legis¬ 
lation was founded solely upon the exercise of the police 
power of the State. See also in this connection Mountain 
Timber Company v. Washington, 243 U. S. 219, 243,37 S. Ct. 
260, 61 L. Ed. 685. 

In general, and particularly with respect to compulsory 
workmen’s compensation laws, it may be said that juris¬ 
diction under such legislation rests upon the status of the 
parties and not upon an implied contract; it is neither 
ex contractu nor ex delicto. In Cudahy Packing Company 
v. Farramore, 263 U. S. 418, 44 S. Ct. 153, 68 L. Ed. 366, the 
Supreme Court said: “Workmen’s Compensation legisla¬ 
tion rests upon the idea of status, not upon that of implied 
contract”. This case was cited with approval in Bountiful 
Brick Company v. Giles, 276 U. S. 154, 48 S. Ct. 221, 72 L. 
Ed. 507. See also Ocean Accident and Guarantee Company 
v. Industrial Commission of Arizona, 32 Arizona 275, 
257 Pac. 644. From the above three decisions it will be seen 
that, if the status of employer and employee in this case 
existed in the State of Virginia at the time of the accident, 
and, if the employment was being actually performed in the 
State of Virginia when the accident occurred, then the com¬ 
pensation laws of Virginia apply and the laws of the Dis- 
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trict of Columbia do not apply, because at the time of the 
accident the status of employer and employee carrying on 
an employment in the District of Columbia did not exist. 

In other words, conceding, arguendo, that the contract of 
hire may be regarded as having been made in the District 
of Columbia, such fact, under the foregoing authorities 
and those cited below, would not be regarded as controlling, 
because the employee never performed any duties with 
rspect to the Virginia job in the District of Columbia; and 
as regards such job he never acquired a status of an em¬ 
ployee of an employer carrying on employment in the 
District of Columbia. Under the clear weight of authority 
this case does not come within the purview of the District 
of Columbia Workmen’s Compensation Law. 

A lengthy review of the pertinent authorities will be 
found in James B. Watts v. James G. Long, 116 Neb. 656, 
21S N. W. 410, 59 A. L. R. 728. In that case an employer, 
who was a resident and had his principal place of business 
in Kansas, was engaged in paving highways in that State 
and in Nebraska under contracts with municipalities. Upon 
completion of his last contract in Nebraska, he entered into 
a contract in that State with an employee to go to Kansas 
and work upon contracts for paving there, and to return 
to Nebraska if the employer secured other contracts in 
Nebraska in the future. The employee sustained injury 
while working in Kansas and claimed compensation under 
the Nebraska workmen’s compensation law. It will be seen 
that the facts in the Watts case are strikingly similar to 
those in the present case. It was held by the Supreme Court 
of Nebraska that the work of the employee was not an inci¬ 
dent to any industry carried on in Nebraska, and that the 
Nebraska compensation law did not apply to the case. 

The subject is treated at great length in American Mutual 
Liability Insurance Co. v. McCaffrey, 37 Fed. (2d) 870 
(C. C. A. 5,1930), certiorari denied, 281 U. S. 751, 50 S. Ct. 
354, 74 L. Ed. 1162. In that case the Chattanooga Boiler 
and Tank Company, a Tennessee corporation, engaged in 
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the manufacture of tanks used by oil companies (which at 
times under its contract it would erect for its customers), 
sold a tank to he erected in Engleside, Texas. On or about 
April 15, 1928, at Chattanooga, Tennessee, it employed 
appellee, one McCaffrey, as a boilermaker to go to Engle¬ 
side, Texas, in order to assist in the erection of the tank. 
He proceeded to Texas and while so employed there on 
May 10, 1928, received an injury to his eye for which suit 
was brought under the Texas workmen’s compensation law. 
The insurance carrier contended that because the contract 
of employment was entered into in the St?ite of Tennessee, 
appellee’s right to recover was solely under the compen¬ 
sation law of that State. The court held that this contention 
was without merit. 

In McKesson-Fuller-Morrison Company v. Industrial 
Commission, 250 N. W. 396, 212 Wise. 507 (1933), the court 
said: “* * * The place where the contract is made is not 
controlling. Whether the employee be a resident of this 
state is not material. The controlling and decisive factor is 
whether he had a status as an employee within this 
state * * 

In the case of Southern Underwriters v. Gallagher, 51 
Tex. 136, 136 S. W. (2d) 590 (Tex. 1940) it was held that 
where the contract of hire was made in Texas for the 
employee to go out of the State to perform labor or services 
he is not entitled to protection under the Texas compensa¬ 
tion statute merely because the contract was entered into 
in that State, but that his status as an employee was in 
the State where he actually performed his work. 

Again in the case of Sherh v. Department of Labor and 
Industries, 189 Wash. 460, 65 Pac. (2d) 1269, the Supreme 
Court of Washington held that an employee engaged in 
construction work outside the State of Washington, in 
the State of Oregon, and which was not incidental to any 
business carried on by the employer in the State of Wash¬ 
ington, was not entitled to compensation under the Wash¬ 
ington compensation law for an injury sustained in Oregon, 
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even though the employee was a resident of Washington 
and his employment was secured at an office of the employer 
maintained for that purpose in Washington, the court say¬ 
ing that the employment in Oregon was in no way inci¬ 
dental to any employment within the State of Washington. 
In accord with the above decisions see the following cases: 

Schooley v. Industrial Commission, 233 Wis. 631, 290 

N. W. 127 (Wise. 1940); 

Pound v. Goulding, 237 Ala. 387, 187 So. 468 (Ala. 

1939); 

Severson v. Hanford Tri-State Airlines, Inc., 105 Fed. 

(2d) 622 (C. C. A. 8, 1939); 

Tripp v. Industrial Commission of Colorado, 89 Colo. 

512, 4 Pac. (2d) 917 (Col. 1931); 

Leader Specialty Co. v. Chapman, 85 Ind. App. 296, 

152 N. E. 872 (ind. 1926); 

A. M. Platt, Inc. v. Reynolds, 86 Colo. 397, 282 Pac. 264 

(Col. 1929). 

In the case of Cameron v. Ellis Construction Co. et al, 
252 N. Y. 394, 169 N. E. 662, the court said that where the 
actual employment is at a fixed place in another State it is 
not employment within the State where the contract of hire 
was made and that that State “is concerned only remotely, 
if at all, with the conditions of such employment”. 

The same principle was applied in Kalfastis v. Commer¬ 
cial Printing Co., 254 N. Y. S. 519, 233 App. Div. 649 (1931); 
and in Baum v. N. Y. Air Terminals, 245 N. Y. S. 357, 230 
App. Div. 531 (1930), the facts in which cases are directly 
in line with those in the present case. 

Under the decisions construing the New York Workmen’s 
Compensation Law, which was adopted almost verbatim 
for the District of Columbia Act, the present case would 
not be compensable under the District of Columbia Act 
because at the time of the injury the employee was engaged 
in a major operation at a fixed place of employment in the 
State of Virginia, even though prior to his injury he had 
returned to the District of Columbia to work for about 
a day. 
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Opposing counsel contend that the two next hereinafter 
decisions of the Supreme Court of the United States have 
the effect of modifying or changing the principles above 
set forth. Those particular Supreme Court cases involve 
the question of the full faith and credit clause of Article IV, 
Section 1 of the Federal Constitution, which is not involved 
in this case, the same not having been raised by either side 
at the hearing. The facts in those particular cases are 
different from the facts in the present case. 

In the case of Bradford Electric Light Company, Inc. v. 
Clapper, 286 U. S. 145, 52 S. Ct. 571, 76 L. Ed. 1026, Clapper 
was performing merely temporary duties in the State of 
New Hampshire and such duties were incidental to his 
main employment in Vermont. The court held that the 
employment status was in Vermont, so that this case really 
substantiates our contention that the employment status 
being in Virginia, that law alone applies. 

ThO next case considered by the Supreme Court was that 
of Alaska Packers' Association v. Industrial Accident Com¬ 
mission of California , 294 U. S. 532, 55 S. Ct. 518, 79 L. Ed. 
1044. In that case the “public interest” theory was applied, 
and with some .justification, although the Supreme Court 
went further in that case than it ever did again, as will be 
seen from its later decisions which almost, if not entirely, 
discount such theory. As we have shown in this brief the 
“public interest” theory cannot be applied to the present 
case because the employee owned a home and lived in Mary¬ 
land. Another difference between the cited case and the 
present case is that in the present case the status or rela¬ 
tionship of employer and employee did not exist in the Dis¬ 
trict of Columbia with respect to the employment in which 
he was engaged in Virginia at the time of his injury. 

The last case in which the Supreme Court had an oppor¬ 
tunity to give further consideration to the subject was that 
of Pacific Employers' Insurance Company v. Industrial 
Accident Commission of California, 306 U. S. 493, 59 S. Ct. 
629, 83 L. Ed. 940, where the situation was converse to 
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that existing in Alaska Packers’ Association v. Industrial 
Commission of California, supra. 

From a reading of the opinion in this last case it will be 
seen that the Supreme Court sustains our contention that 
the State where the employee was actually employed and 
sustained his injury is held to have a superior govern¬ 
mental interest. A portion of the opinion is as follows: 

“* * * Although Massachusetts has an interest in 
safeguarding the compensation of Massachusetts em¬ 
ployees while temporarily abroad in the course of their 
employment, and may adopt that policy for itself, that 
could hardly be thought to support an application of 
the full faith and credit clause which would override 
the constitutional authority of another state to legis¬ 
late for the bodily safety and economic protection of 
employees injured therein. Few matters could be 
deemed more appropriately the concern of the state 
in which the injury occurs or more completely within 
its power”. 

The only judicial pronouncement on the application of 
the full faith and credit clause with respect to the work¬ 
men’s compensation law of the District of Columbia is 
contained in the case of United States Casualty Company 
v. Hoage, deputy commissioner, 64 App. D. C. 284, 77 Fed. 
(2d) 542, decided by this Court on April 15, 1935, the so- 
called “Stamps” case. 

This Honorable Court in that case found in effect that 
the state in which the employee was working and in which 
the injury was sustained, had a superior governmental 
interest, and, therefore the award in such state was held 
to be proper. By analogy, therefore, that case supports the 
contention that jurisdiction in the present case under the 
Virginia Workmen’s Compensation Law, the state where 
the employment was carried on and the injury was sus¬ 
tained, is proper, particularly since as regards the Virginia 
job, there was no “employment” in the District of 
Columbia. 
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Appellees rely upon Moyer v. Cardillo, deputy commis¬ 
sioned, 73 App. D. C. 284,119 F. (2d) 785, decided February 
24, 1941. Unlike the present case there was in the Moyer 
case evidence clearly showing that the employer was carry¬ 
ing on employment in the District of Columbia at the time 
of the employee’s injury, and that the employee was injured 
while engaged in such employment. This case is not at all 
in point. It merely involved the question of fact as to 
whether the employer was engaged in business in Maryland 
or in the District of Columbia. The Court found the busi¬ 
ness was local to the District of Columbia. 

The appellees admit that the Virginia job and the District 
of Columbia job were under separate and distinct contracts 
but they contend that the findings of fact are correct because 
when the employee left his job in Washington he remained 
with the same employer and performed employmnet in 
Virginia. Counsel state “that the employment contract 
did not change, only the place of work changed”. This is 
the very point -we make, that the place of employment did 
change and with that the status of the employment changed, 
because the work in Virginia was wholly unrelated to the 
work the employee had theretofore performed in the Dis¬ 
trict of Columbia. The two jobs were not kept separate 
merely for bookkeeping purposes, as appellees’ counsel 
would have the court believe. The two jobs were actually 
separate and distinct, one for the United States Govern¬ 
ment and one for the District of Columbia Government. 
Nothing in the record shows that the two jobs were one 
and the same job, or ihat employment on one was employ¬ 
ment on the other. While working in the District of Colum¬ 
bia the employee was engaged in employment local to the 
District. While working in Virginia he was engaged in 
employment local to that State and having no connection 
with his former employment or the job in the District of 
Columbia. 
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(c) There Is No Presumption That Jurisdiction Exists 
Under the District of Columbia Act. 

Counsel for the Deputy Commissioner has referred to 
the presumption contained in the District of Columbia 
Act “that the claim comes within the provisions of this 
Act”. It has been flatly held, however, that this presump¬ 
tion does not apply to jurisdictional questions. Jurisdic¬ 
tion is never presumed but must be proved. See Wood 
Towing Corporation v. Parker, 76 Fed. (2d) 770, and 
Pocahontas Fuel Co. v. Monohan, 35 Fed. (2d) 549. In the 
present case the sole defense made at the hearing was that 
the Deputy Commissioner had no jurisdiction over the 
injury in question, and that such jurisdiction could not 
be presumed. 

Even had there been raised no question of jurisdiction 
at the formal hearing the District Court, in the suit to set 
aside the award, could have determined upon the record 
before it the question of the existence of the jurisdictional 
fact of the claimant’s employment. (See Crowell v. Benson, 
285 U. S. 22, 52 S. Ct. 285, 76 L. Ed. 598. 

In the case of Continental Casualty Co. v. Lawson, 64 Fed. 
(2d) 802, and in Salvatore v. Locke, 73 Fed. (2d) 1012, which 
affirmed the District Court, 6 Fed. Sup. 560, the opinions 
are to the same effect. 

(d) Construction of Statute Cannot Extend Beyond the 
Legislative Intent. 

It is generally held that any statute, in derogation of 
common law, must be strictly construed. The District of 
Columbia Compensation Act is in derogation of common 
law. There are numerous decisions to the effect that com¬ 
pensation acts are remedial and should be liberally con¬ 
strued. However, such laws must be so interpreted and 
enforced that they shall not be agencies of unfairness 
either to employer or employee. See Pacific S. S. Co. v. 
Pillsbury, 52 Fed. (2d) 686; Chausse v. Lowe, 35 Fed. Sup. 
1011; and Mobile & O. R. Co. v. Industrial Commission of 
Illinois, 28 Fed. (2d) 228. 
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With respect to Section 3 (a) of the Longshoremen’s Act, 
next hereinafter referred to, the Supreme Court of the 
United States announced that this section must be con¬ 
strued in accordance with the intent of Congress. In Parker 
v. Motor Boat Sales, 314 U. S. 244, 249, 62 S. Ct. 221, 86 L. 
Ed. —, the Court said: 

“There can be no doubt that the purpose of the Act 
was to provide for federal compensation in the area 
which the specific decisions referred to placed beyond 
the reach of the states. The proviso permitting recovery 
only where compensation may not validly be provided 
by State law cannot be read in a manner that would 
defeat this purpose. An interpretation which would 
enlarge or contract the effect of the proviso in accord¬ 
ance with whether this Court rejected or reaffirmed 
the constitutional basis of the Jensen and its com¬ 
panion cases cannot be acceptable. The result of such 
an interpretation would be to subject the scope of 
protection that Congress wished to provide, to uncer¬ 
tainties that Congress wished to avoid”. 


n. 

Congress Specifically Excluded from the Jurisdiction of the 
District of Columbia Compensation Act Any Injury 
Where a State Law Provides Relief. 

The only extraterritorial provision which is contained 
in the District of Columbia Compensation Act is that, where 
an employee is engaged in an employment purely local to 
the District of Columbia, the employee is covered by the 
Act, “irrespective of the place where the injury or death 
occurs”, provided, however, that there is no right of re¬ 
covery through workmen’s compensation proceedings 
validly provided by State law. Section 3 (a) of the Long¬ 
shoremen’s Act adopted verbatim by Congress for and as 
the District of Columbia Act is as follows: 

“Compensation shall be payable under this Act in 
respect of disability or death of an employee, but only 
if the disability or death results from an injury 
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occurring upon the navigable waters of the United 
States (including any dry dock) and if recovery for 
the disability or death through workmen’s compensa¬ 
tion proceedings may not validly be provided by State 
law * * 

The Act, approved May 17th, 1928, adopting the Long¬ 
shoremen’s and Harbor Workers’ Compensation Act as 
and for the District of Columbia Act, did not repeal Sec¬ 
tion 3 (a) of the Longshoremen’s and Harbor Workers’ 
Compensation Act. Indeed, in so far as Section 3 is con¬ 
cerned, the coverage of the Act was broadened, so as to 
include an employee of an employer carrying on any em¬ 
ployment in the District of Columbia, with few exceptions. 
It therefore appears that, inasmuch as in this case recovery 
for the injury through workmen’s compensation proceed¬ 
ings was validly provided by the law of the State of Vir¬ 
ginia, the District of Columbia Act cannot apply. 

The Virginia act became effective on January 1, 1919 
(C. 400, Sec. 1 et seq., of the Code of Laws of Virginia). 
The Virginia law is not of the compulsory type but is of 
the elective type (Sec. 4, C. 400). It is also exclusive by its 
terms (Sec. 12). There is no testimony in this case that 
the employee before his injury gave the requisite notice 
to the State of Virginia that he did not desire to be included 
exclusively under the workmen’s compensation law of Vir¬ 
ginia, so that it must be presumed that he did elect to 
accept the provisions of the Virginia act to the exclusion 
of all other remedies, as provided by that act. 

The last decision we have found reiterating the intention 
of Congress not to have the Longshoremen’s Act (now the 
District of Columbia Act) apply to any case where it is 
possible to apply state law, is that in the case of Opal 
Saxon Davis v. Department of Labor and Industries of the 
State of Washington, No. 86, October term, 1942, decided 
December 14, 1942 by the Supreme Court of the United 
States, in which it was said: 
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“Here again, however, Congress made clear its pur¬ 
pose to permit state compensation protection whenever 
possible by making the federal law applicable only 
‘if recovery for the disability or death through work¬ 
men’s compensation proceedings may not validly be 
provided by state law’ 

“* * * Both of these laws (Federal and State) show 
clearly that neither was intended to encroach on the 
field occupied by the other”. 

Many decisions construing Section 3 (a) have been ren¬ 
dered by the Federal Courts, including the Supreme Court 
of the United States. They have all held that the above 
provision is valid and that there can be no recovery under 
the Longshoremen’s Act, now, by adoption, the District of 
Columbia Act, where valid coverage has been provided by 
State law. 

These decisions do not hold that, where an employee at 
the time of his injury is actually engaged in employment 
on navigable waters and thus comes under the maritime 
jurisdiction granted by the Constitution, the State law does 
or could apply. But, where the employee is working 
on purely local employment outside of the maritime juris¬ 
diction of the United States, these decisions hold that the 
State law applies to the exclusion of the Longshoremen’s 
Act r 

In the case of Frankel v. Bethlehem-Fairfield Shipyard 
Co., 46 Fed. Supp. 242, Judge Chestnut carefully reviewed 
the controlling judicial decisions covering the question and 
agreed with them that the State Act is applicable to the 
exclusion of the Longshoremen’s Compensation Act. He 
based his conclusions on the following cases, among many 
others: Grant Smith-Porter Ship Co. v. Rhode, 257 U. S. 
469, 42 S. Ct. 157, 66 L. Ed. 321, 25 A. L. R. 1008; U. S. 
Casualty Co. v. Taylor, 64 Fed. (2d) 521; Zalder v. Dept, 
of Labor, 125 Wash. 410,217 P. 55; Millers’ Indemn. Under¬ 
writers v. Brand, 270 U. S. 59, 46 S. Ct. 194, 70 L. Ed. 470. 
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In Frankel v. Bethlehem-Fair child Shipyard Co., supra, 
the Court said: 

“The clear conclusion from this review of the control¬ 
ling judicial decisions is that, under the facts of the in¬ 
stant case, the so called ‘local’ exception rule applies 
and the State compensation law is therefore applicable, 
to the exclusion of ordinary jurisdiction in admiralty.” 

Judge Chestnut called attention to the fact that in the 
various decisions he referred to, the Courts had considered 
“Such cases involve factual situations said to be purely 
‘local’ matters, that is, so limited in their operation that 
giving effect to the local State compensation law would not 
interfere with the uniformity of the general maritime law.” 

One of the latest cases in point, decided by the Supreme 
Court of the United States, is that of Parker, Deputy Com¬ 
missioner, v. Motor Boat Sales, Inc., 314 U. S. 244, 62 S. Ct. 
221, 86 L. Ed.-. As to this case, Judge Chestnut remark¬ 

ed in Frankel v. Bethlehem-F air child Shipyard Co., supra, 
1 ‘ The Court thought the employee was at the time engaged 
in maritime work; but the opinion of the Court does not 
question the doctrine of the Rohde case”. 

In the case of Nogueira vs. New York N. H. & H. RR Co., 
281 U. S. 128, 50 S. Ct. 303, 74 L. Ed. 754, it was said: 

“The general scheme of the Longshoremen’s and 
Harbor Workers’ Compensation Act was to provide 
compensation to employees engaged in maritime em¬ 
ployment, except as stated, for disability or death re¬ 
sulting from injury occurring upon the navigable waters 
of the United States where recovery through work¬ 
men’s compensation proceedings might not validly be 
provided bv state law.” See, also Crowell vs. Benson, 
285 U. S. 22, 37, 52 S. Ct. 285, 287, 76 L. Ed. 598. 

In the case of New Amsterdam Casualty Company v. Mc- 
Manigal, 87 Fed. (2d) 332, the Court held that in order for 
an employee to receive compensation under the Longshore¬ 
men’s Act, “his injury must occur under circumstances 
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which preclude State compensation laws from providing 
for recovery”. The Court based its opinion in this case 
on a long line of decisions of the Federal Courts, including 
the United States Supreme Court, concerning the same ques¬ 
tion. 

In the case of Central Engineering Co. v. Bassett, 42 Fed. 
Supp. 750, the Deputy Commissioner under the Longshore¬ 
men^ Act issued an award, but was enjoined by the Court 
from attempting to enforce his compensation order because 
of the application of the valid Illinois State Compensation 
Act to the exclusion of the Longshoremen’s Act. 

By the act of Congress of May 17, 1928 (45 Stat. 600; 
1940 D. C. Code Title 36, Ch. 5, Sec. 501), it is provided that: 

“The provisions of the Act entitled ‘Longshoremen’s 
and Harbor Workers’ Compensation Act’, approved 
March 4, 1927, including all amendments that may 
hereafter be made thereto, shall apply in respect to 
the injury or death of an employee of an employer 
carrying on any employment in the District of Col¬ 
umbia”. 

The clause in Section 3 (a) of the Longshoremen’s Act 
excluding jurisdiction thereunder when a State act applies, 
was not deleted when the Longshoremen’s Act was made 
applicable to the District of Columbia. The same clause 
w r as not deleted when Congress amended the District of 
Columbia Act on June 15,1938 (c. 392, 52 Stat. 689). WLat 
is the significance of this clause in the District of Columbia 
Act, and what was the intent of Congress in leaving it 
there? The original insertion of this clause in the Long¬ 
shoremen’s Act was for the obvious purpose of permitting 
full and exclusive jurisdiction by the States of their own 
compensation laws whenever it was possible for them to be 
applied. The clause constitutes a limitation on the jurisdic¬ 
tion of the Longshoremen’s Act. It is apparent that Con¬ 
gress intended to place the same limitation on the jurisdic¬ 
tion of the District of Columbia Compensation Act. That 
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Congress never intended the District of Columbia Act to 
cover workmen’s compensation cases arising with respect 
to other Federal areas, projects or constructions, is evi¬ 
denced by the fact that Congress in the act of June 25, 
1936, hereinafter discussed, gave to the various States the 
exclusive jurisdiction held by the United States. 

A reading of the various workmen’s compensation acts 
passed by Congress will show that each of the acts was in¬ 
tended to cover a particular area or classification of work¬ 
ers. With respect to the District of Columbia Act we have 
stated that it was purely local and not national in its appli¬ 
cation. In passing this act Congress did not have the au¬ 
thority to extend to the Deputy Commissioner of the Dis¬ 
trict of Columbia any jurisdiction save in purely local mat¬ 
ters. To demonstrate this may we call attention to a portion 
of the opinion in the case of Gudmundson v. Cardillo, 126 
Fed. (2d) 521, decided by this Court on February 6,1942 as 
follows: 

“The case we have does not arise under the Long¬ 
shoremen’s Act, though doubtless it might if the injury 
had occurred on a vessel in the Potomac River, tied 
to a Washington dock. True enough, the language and 
provisions of the national Act are made applicable to 
the District, but the two Acts are wholly separate and 
distinct, for the reason that in the one Congress was 
exercising the judicial powers conferred under Art. 
Ill, whereas in the other—the local act,—Congress 
was exercising the powers granted in Sec. 8 of Art. I, 
and these powers, the Supreme Court said in Keller v. 
Potomac Electric Power Co., 261 U. S. 428, 442, include 
not only the powers that belong to Congress in respect 
of territory within a State but the powers of the State 
as well —a delegation which, as we said in Nield v. 
District of Columbia, 110 F. 2d 246, 71 App. D. C. 306, 
embraces full and unlimited jurisdiction, subject only 
to the prohibitions of the Constitution, to provide for 
the general welfare of citizens within the District of 
Columbia by any and every act of legislation which 
Congress may deem conducive to that end”. 
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Congress has exercised both its power with respect to 
Federal projects or territory within States, by passing the 
hereinafter discussed Act of June 25, 1936, and its power 
with respect to the District of Columbia, by the enactment 
of the District of Columbia Compensation Act. The District 
of Columbia has no jurisdiction over injuries sustained by 
workmen on Government Projects located outside of the 
District of Columbia, and no State within whose exterior 
boundaries is located a Federal project or area is given 
jurisdiction over injuries occurring in the District of Col¬ 
umbia. 

The words in the District of Columbia Act to the effect 
that it should apply “irrespective of the place where the 
injury or death occurs” do not repeal or conflict with the 
provision that the District of Columbia Act shall not apply 
if any State act applies. If no State act can be applied then 
under the District of Columbia Act an injury occurring out¬ 
side of the District of Columbia is covered by the District 
of Columbia Act provided the employment is directly con¬ 
nected with employment being performed in the District of 
Columbia. There is no authority to read out or ignore either 
of these two provisions. They are not inconsistent nor re¬ 
pugnant. With respect to an employment being carried on 
in tlie District of Columbia, should an injury occur in a State 
having no compensation law, or should the law of the par¬ 
ticular state not by its terms cover a particular class of per¬ 
sons or work, or a particular injury, or disease, then, apply¬ 
ing both of the above mentioned provisions, the District of 
Columbia Act would cover such injury or disease, just as 
Congress intended. 

It is not necessary to decide whether or not the words “oc¬ 
curring upon the navigable waters” have been repealed be¬ 
cause the District of Columbia Act is extended to cover all 
employees in the District of Columbia, with few exceptions, 
and the words “irrespective of the place where the injury 
or death occurs” certainly means any place within the Dis¬ 
trict of Columbia which possibly might include the Potomac 
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River, but with this question we are not concerned in this 
case. 

in. 

With Respect to Injuries to Civil Employees Working on 
Federal Projects Within the Exterior Boundaries of a 
State Congress Has Given Such State Exclusive Juris¬ 
diction. 

In all of the various workmen’s compensation acts pass¬ 
ed by Congress it will be clearly seen that there was a studied 
purpose and intent to accomplish tw T o things. The first and 
primary object was to leave with the States full power to 
administer their own compensation laws wherever possible. 
The second object was to have no overlapping of the work¬ 
men’s compensation acts which Congress had passed, either 
with respect to each other or with respect to State compen¬ 
sation laws. In other words Congress desired that the con¬ 
fusion of dual jurisdiction should not arise by reason of 
any of the compensation acts which it had passed. 

With the above two purposes in mind Congress on June 
25,1936 enacted a law (U. S. Code, Title 40, ch. 3, sec. 290) 
giving to the particular State, within whose exterior bound¬ 
aries Federal projects or constructions were located, the 
same exclusive jurisdiction, with respect to workmen’s 
compensation matters, that theretofore had been vested in 
the United States: 

41 Section 290. State Workmen’s compensation laws; 
extension to buildings and works of United States. 

Whatsoever constituted authority of each of the sev¬ 
eral States is charged with the enforcement of and re¬ 
quiring compliance with the State workman’s compen¬ 
sation laws of said States and with the enforcement of 
and requiring compliance with the orders, decisions, 
and awards of said constituted authority of said States 
shall have the power and authority to apply such laws 
to all lands and premises owned or held by the United 
States of America by deed or act of cession, by purchase 
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or otherwise, which is within the exterior boundaries 
of any State, and to all projects, buildings, construc¬ 
tions, improvements, and property belonging to the 
United States of America, which is within the exterior 
boundaries of any State, in the same way and to the 
same extent as if said premises were under the exclu¬ 
sive jurisdiction of the State within whose exterior 
boundaries such place may be. 

For the purposes set out in this section, the United 
States of America hereby vests in the several States 
within whose exterior boundaries such place may be, in¬ 
sofar as the enforcement of State workmen’s compen¬ 
sation laws are affected, the right, power, and authority 
aforesaid: Provided, however, That bv the passage of 
this section the United States of America in nowise re¬ 
linquishes its jurisdiction for any purpose over the 
property named, with the exception of extending to the 
several States within whose exterior boundaries such 
place may be only the powers above enumerated re¬ 
lating to the enforcement of their State workmen’s 
compensation laws as herein designated: Provided fur¬ 
ther, That nothing in this section shall be construed to 
modify or amend sections 751 to 796 of Title 5. June 
25, 1936, c. 822, sections 1, 2, 49 Stat. 1938, 1939”. 

The following is the report of the Senate Committee on 
Education and Labor with reference to the bill which was 
presented to Congress ‘‘To Provide More Adequate Pro¬ 
tection To Workmen and Laborers on Federal Projects” 
(74th Congress, 2nd Sess., Report No. 2294, Calendar No. 
2409): 

“The Committee on Education and Labor, to whom 
was referred the bill (H. R. 12599) to provide more 
adequate protection to workmen and laborers on proj¬ 
ects, buildings, constructions, improvements, and prop- 
i ertv wherever situated, belonging to the United States 
of America, by granting to the several States juris¬ 
diction and authority to enter upon and enforce their 
i State workmen’s compensation, safety, and insurance 
laws on all property and premises belonging to the 
United States of America, having considered the same, 
recommend that the bill do pass with amendments. 
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The purpose of the amended bill is to fill a conspic¬ 
uous gap in the workmen’s compensation field by fur¬ 
nishing protection against death or disability to labor¬ 
ers and mechanics employed by contractors or other 
persons on Federal property. The United States Em¬ 
ployees’ Compensation Act covers only persons di¬ 
rectly employed by the Federal Government. 

There is no general Federal statute applying the 
workmen’s compensation principle to laborers and 
mechanics on Federal projects, and although the right 
of workmen to recover under State compensation laws 
for death or disability sustained on Federal property 
has been recognized by some of the courts, a recent 
decision of the United States Supreme Court (see 
Murray v. Gerrick, 291 U. S. 315), has thrown some 
doubts upon the validity of these decisions by hold¬ 
ing that a Federal statute giving a right of recovery 
under State law to persons injured or killed on Federal 
property refers merely to actions at law. Hence, it was 
held that this statute (act of Feb. 1, 1928, 45 Stat. 54, 
U. S. C., ti. 16, sec. 457) did not extend State work¬ 
men’s compensation acts to places exclusively within 
the jurisdiction of the Federal Government. The Senate 
has recognized the desirability of correcting this situa¬ 
tion by enacting two bills this session dealing with the 
problem, S. 3238 and S. 4671. Thus far the House has 
not acted on either of these bills, but passage of this 
bill in its amended form would accomplish in part the 
objectives sought to be attained by these other bills. 

The committee have amended this bill in the form 
passed by the House by striking out all provisions sub¬ 
jecting Federal property to State safety and insurance 
regulations and also eliminating provisions authoriz¬ 
ing State officers to enter upon Federal premises. These 
provisions were objected to by the procurement agen¬ 
cies of the Government inasmuch as such provisions 
would not only produce conflicts of authority between 
State and Federal officers but would also mark a wide 
departure from the well-established principle that 
Federal officers should have complete charge of any 
regulations pertaining to Federal property. It was the 
conclusion of the committee that the principal reform 
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which this bill sought to achieve could be attained with¬ 
out the inclusion of these clauses. 

i 

The report (H. Kept. No. 2656) of the House Com¬ 
mittee on Labor on H. R. 12599 is submitted herewith”. 

It is noted particularly in this report that the Senate 
desired that there should be no conflict of authority be¬ 
tween State and Federal officers or, in other words, that 
there should be no dual jurisdiction. The following is the 
report of the House of Representatives ’ Committee on Labor 
with respect to the same proposed bill (74th Congress, 2nd 
Sess, Report No. 2656), to accompany H. R. 12599: 

“The Committee on Labor, to whom was referred 
the bill (H. R. 12599) to provide more adequate pro¬ 
tection to workmen and laborers on projects, buildings, 
constructions, improvements, and property wherever 
situated, belonging to the United States of America, 
by granting to the several States jurisdiction and au¬ 
thority to enter upon and enforce their State work¬ 
men’s compensation, safety, and insurance laws on all 
property and premises belonging to the United States 
of America, having had the bill under consideration, 
report it back to the House with a recommendation 
that it do pass. 

This bill is absolutely necessary so that protection 
can be given to men employed on projects as set out 
in the foregoing paragraph. 

As a specific example, the Golden Gate Bridge, now 
under construction at San Francisco, which is being 
financed by a district consisting of several counties of 
the State of California, the men are almost constantly 
working on property belonging to the Federal Govern¬ 
ment either on the Presidio Military Reservation on 
the San Francisco side of the Golden Gate, or the Fort 
Baker Military Reservation on the Marion County side 
of the Golden Gate. 

A number of injuries have occurred on this project 
and private insurance companies with whom compensa¬ 
tion insurance has been placed by the contractors have 
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recently discovered two decisions—one by the Supreme 
Court of the United States and one by the Supreme 
Court of California—which seem to hold that the State 
Compensation Insurance Acts do not apply, leaving 
the workers wholly unprotected, except for their com¬ 
mon-law right of action for personal injuries which 
would necessitate action being brought in the Federal 
Courts. In many cases objection to the jurisdiction of 
the industrial accident commission has been raised 
over 1 year after the injury occurred and after the 
statute of limitations has run against a cause of action, 
for personal injuries. This status of the law has made 
it possible for the compensation insurance companies 
to negotiate settlement with the workers on a basis 
far below what they would ordinarily be entitled. The 
situation existing in this locality is merely an example 
of the condition that exists throughout the United 
States wherever work is being performed on Federal 
property.’ ’ 

The Supreme Court of Arkansas in its opinion of May 
11,1942 in the case of Yowng v. G. L. Tarlton, etc 162 S. W. 
(2d) 477, applied and gave effect to the provisions of the 
above act of Congress in the case of the death of an employe 
who was run over by a truck while engaged in construction 
work for private contractors at a military post in Arkan¬ 
sas. The Court said that by reason of the provision of the 
Federal act of 1936 “the remedies provided by it (Arkan¬ 
sas act) are, therefore, exclusive”. 

In the case of Breeding v. Tennessee Valley Authority, 9 
So. (2d) 6, decided June 5, 1942 by the Supreme Court of 
Alabama, the Court likewise remarked that, by reason of 
the Act of Congress of 1936, employees working on a Fed¬ 
eral project or construction are brought within the work¬ 
men’s compensation law of the State in which the project 
is located. 

It must be remembered that the District of Columbia it¬ 
self is ceded territory under the exclusive jurisdiction of 
the United States. The only compensation law ever in ex¬ 
istence here is the one under which the present claim is 
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madte. That Act is purely for the protection of employees in 
employment being carried on in the District of Columbia, 
and was not intended to cover employment carried on in 
Federal reservations, or with respect to Federal projects 
located throughout all of the various States of the Union. 
The District of Columbia Compensation Act is based solely 
on the exercises by Congress of its plenary police power 
over the District of Columbia. 

It should also be remembered that this Act, which is ap¬ 
plicable only to the District of Columbia, was passed by 
Congress on May 17th, 1925, and that it was about eight 
years later, and on June 25th, 1936, before Congress gave 
up any of its exclusive jurisdiction in workmen’s compen¬ 
sation cases to the States in which were located Federal 
projects on which civilian workers became injured. We do 
not believe it can be soundly maintained that as to these 
Federal projects Congress gave to both the District of 
Columbia and any one of the various States dual jurisdic¬ 
tion over the same identical Federal project or construction 
concerning the same identical subject matter. Even should 
it be argued that the District of Columbia ever did have 
jurisdiction in such cases, Congress by its later Act of 
June 25, 1936, took avray such jurisdiction and gave it to 
the various States. But, if the States before this Act was 
passed had no jurisdiction over such federal projects, it is 
obvious that the District of Columbia had none. In the ex¬ 
ercise of its plenary police .power over the District of Col¬ 
umbia Congress had no authority to, and even by the Act 
of June 25, 1936 did not, give such jurisdiction to the Dis¬ 
trict of Columbia, but was careful to give jurisdiction only 
to the various States. 

There are undoubtedly instances where there may be dual 
jurisdiction in a particular workman’s compensation case, 
that is, where because of the wording of the law of two 
particular jurisdictions, both or either of the States can 
apply its compensation act. This is not true with respect 
to the District of Columbia Compensation Act. (See Sec. 
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3 (a) Longshoremen’s Act). Both the jurisdiction of the 
District of Columbia and the jurisdiction of the various 
States derived from the Act of June 25,1936, were granted 
by the same sovereign, the United States. Congress never 
intended that there should ever be dual jurisdiction where 
the original jurisdiction granted in both instances was 
granted by the United States itself. Can one Federal terri¬ 
tory or reservation, the District of Columbia, ever have 
any jurisdiction over another Federal reservation, parti¬ 
cularly when they are each acquired, maintained and used 
for separate and distinct purposes? 

The Act of June 25,1936 is national in its character. All 
Federal projects and constructions within the exterior 
boundaries of all of the various States of the United States 
are affected by it. The subject of compensation to employees 
for injuries sustained on Federal projects located within 
the respective States, being national in character, admitted 
and required uniformity of regulations by the United States, 
just as was the case with respect to the Longshoremen’s 
and Harbor Workers’ Act, the Federal Employers’ Liability 
Act, etc. The Compensation Act of the District of Columbia 
is entirely local in its character and scope. Therefore, the 
1936 Act national in scope is to the exclusion of the local 
Act of the District of Columbia. 

It should be remembered that when Congress adopted 
for the District of Columbia the Federal Longshoremen’s 
and Harbor Workers’ Act, which in turn was adopted al¬ 
most verbatim from the New York Workmen’s Compensa¬ 
tion Law, Congress was legislating in a purely local manner 
and sense concerning purely District of Columbia affairs. 
There is nothing in the District of Columbia Act to indi¬ 
cate that Congress meant to transfer to the Deputy Com¬ 
missioner of the District of Columbia the exclusive juris¬ 
diction of the United States over Federal projects and con¬ 
structions located within the exterior boundaries of any 
of the States. If there possibly could have been any doubt 
about this, the intent of Congress was clarified by the Act 
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of June 25th, 1936, above mentioned, whereby Congress gave 
to the various States that same exclusive jurisdiction which 
the United States has always maintained over its own prop¬ 
erty and affairs, wherever located. 

In passing the 1936 Act it is apparent that Congress felt 
that it would be more equitable and reasonable to adopt 
the compensation laws of the States within which the proj¬ 
ects are located, so that such cases could be handled in and 
by the locality, and under the circumstances existing in the 
locality where the injury occurred. A national law to cover 
all of such Federal projects would not be workable and 
would interfere with the economic situation existing in and 
around such localities, in each of which separate and vastly 
different conditions prevail. 

Time and again, in cases involving taxes, crimes, mari¬ 
time and admiralty laws, workmen’s compensation, per¬ 
sonal injuries, innkeeper’s liability and the like, the Su¬ 
preme Court of the United States has held that its juris¬ 
diction over and within property owned or held by it is ex¬ 
clusive. Particularly with respect to property held for mili¬ 
tary purposes, such as in the present case, the Supreme 
Court of the United States has held that the jurisdiction 
of the United States is not to be interfered with but is ab¬ 
solute and exclusive, except where Congress had the power 
to and did grant to the States a portion of such exclusive 
jurisdiction, such as was done by the above mentioned Act 
of June 25, 1936. 

In the case of Standard Oil Company v. People of State 
of California, 291 U. S. 242, 54 S. Ct. 381, 78 L. Ed. 775, the 
State of California undertook to levy a license tax upon 
every distributor for each gallon of motor vehicle fuel 
sold and delivered by him in that State. It demanded of the 
Standard Oil Company a tax on gasoline which it had dis¬ 
tributed to the Presidio of San Francisco, which was an 
established military post within the exterior limits of Cali¬ 
fornia. In the case of Standard Oil Company v. California, 
291 U. S. 242, 54, S. Ct. 381, 78, L. Ed. 775, the Court said: 
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“Appellant challenges the validity of the taxing 
act as construed by the Supreme Court. The argument 
is that since the State granted to the United States 
exclusive legislative jurisdiction over the Presidio, she 
is now without power to impose taxes in respect of 
sales and deliveries made therein. This claim, we think, 
is well-founded; and the judgment below must be re¬ 
versed”. 

“In three recent cases— Arlington Hotel Co. v. Fant, 
278 U. S. 439, United States v. Unzeuta, 281 U. S. 138, 
and Surplus Trading Co. v. Cook, 281 U. S. 647—we 
have pointed out the consequences of cession by a 
State to the United States of jurisdiction over lands 
held by the latter for military purposes. Considering 
these opinions, it seems plain that by the Act of 1897 
California surrendered every possible claim of right 
to exercise legislative authority within the Presidio— 
put that area beyond the field of operation of her laws. 
Accordingly, her Legislature could not lay a tax upon 
transaction begun and concluded therein”. 

“Arlington Hotel Co. v. Fant, 278 U. S. 439, denied 
the power of Arkansas by legislation to modify the 
liability of innkeepers within a reservation ceded by 
her to the United States”. 

“ United States v. Unzeuta, 281 U. S. 138, affirmed the 
exclusive jurisdiction of the United States over crimes 
cimmitted within a reservation lying within Nebraska. 
Jurisdiction had been ceded by the State”. 

11 Surplus Trading Co. v. Cook, 281 U. S. 647, ruled 
that land within Arkansas purchased by the United 
States for military purposes with the State’s consent 
was under their exclusive jurisdiction. Private personal 
property therein was declared not subject to taxation 
by the State”. 

“The principle approved in those cases applies here. 
A State cannot legislate effectively concerning matters 
beyond her jurisdiction and within territory subject 
only to control by the United States”. 
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It is this exclusive jurisdiction of the United States which, 
for workmen’s compensation cases, was given to the States 
by the Act of Congress of June 25, 1936. 

CONCLUSION. 

For the foregoing reasons the appellant urges that the 
action of the lower Court dismissing the Complaint should 
be reversed and the order awarding compensation should 
be suspended and set aside. 


Respectfully submitted. 

Edwin A. Swingle, 

Ernest A. Swingle, 

Allan C Swingle, 

805 Colorado Building, 

Attorneys for Appellant, 

The Travelers Insurance Company. 
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COUNTERSTATEMENT OP CASE 

This case arises upon a complaint for judicial review of a 
compensation order filed on November 12, 1942, by the ap¬ 
pellee, Deputy Commissioner Frank A. Cardillo, in which he 
awarded compensation to Charles E. Lawrence, Jr., who 
sustained injury on February 13, 1942, which the deputy 
commissioner found arose out of and in the course of his em¬ 
ployment by the Cayuga Construction Corporation, and which 
employer, the deputy commissioner found, was carrying on em¬ 
ployment in the District of Columbia. The appellant, The 
Travelers Insurance Company, was the insurance carrier-at 
the time of injury. The said compensation order was issued 
by the deputy commissioner pursuant to the provisions of the 
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compensation law in force in the District of Columbia, namely, 
the Longshoremen’s and Harbor Workers’ Compensation Act 
of March 4,1927 (44 Stat. 1424, U. S. C. Title 33, c. 18, sec. 901, 
et seq .), as made applicable to certain employments in the Dis¬ 
trict of Columbia by the Act of May 17.1928 (45 Stat. 600, c. 
612, sec. 1. D. C. Code (1940), Title 36, c. 5, sec. 1). which will 
be referred to hereinafter as the “compensation law.” 

On February 13, 1942, Charles E. Lawrence, Jr., hereinafter 
called “claimant,” was in the employ of the Cayuga Construc¬ 
tion Corporation; on that day while working as a carpenter 
apprentice at the Memorial Highway underpass located be¬ 
tween Arlington Cemetery, Virginia, and the Lincoln Memo¬ 
rial Bridge, he fell from a scaffold and was injured; he filed 
■claim for compensation under the District of Columbia work¬ 
men’s compensation law; the employer and insurance carrier 
controverted the claim upon the ground that it did not come 
within the provisions of the District of Columbia workmen’s 
compensation law (App. 9). A hearing was held before the 
deputy commissioner, and upon the evidence adduced at said 
hearing, the deputy commissioner on November 12, 1942, 
issued the compensation order complained of in which he 
found that the claim came within the purview of the com¬ 
pensation law, and awarded compensation accordingly. (The 
compensation order containing the complete findings of the 
deputy commissioner is printed on page 3 of the appendix.) 

The insurance company thereafter commenced a proceeding 
for review of the compensation order alleging that it was not 
in accordance with law, raising the same question (that the 
claim did not come within the provisions of the District of 
(polumbia law), but injecting a new issue that was not made 
before the deputy commissioner; namely, that the claim 
“comes under the exclusive jurisdiction of the State of Vir¬ 
ginia.” A motion to dismiss the complaint was filed on behalf 
of the appellees. The case came on for a hearing before Mr. 
Justice O’Donoghue, who, by an order entered on the 7th day 
of June 1943, dismissed the cause. It is from this order that 
the present appeal is taken. 


STATUTE INVOLVED 


Section 1 of the District of Columbia workmen’s compensa¬ 
tion law (Act of May 17,1928,45 Stat. 600, c. 612, sec. 1; D. C. 
Code (1940), Title 36, c. 5, sec. 1), which provides as follows: 

That the provisions of the Act entitled “Longshore¬ 
men’s and Harbor Workers’ Compensation Act,” ap¬ 
proved March 4, 1927, including all amendments that 
may hereafter be made thereto, shall apply in respect 
to the injury or death of an employee of an employer 
carrying on any employment in the District of Colum¬ 
bia, irrespective of the place where the injury or death 
occurs; except that in applying such provisions the 
term “employer” shall be held to mean every person 
carrying on any employment in the District of Colum¬ 
bia. and the term “employee” shall be held to mean 
every employee of any such person. 

QUESTION INVOLVED 

There is only one simple issue in this case (which is the 
one presented before the deputy commissioner), and that is, 
Whether the claim for compensation is cognizable under the 
District of Columbia workmen’s compensation law, and this 
in turn involves consideration of the facts as found by the 
deputy commissioner, which are supported by evidence, in 
their relationship to the provisions of section 1 of such law, as 
set forth above. 

SUMMARY OF ARGUMENT 


There was evidence before the deputy commissioner that 
[the employer was carrying on employment in the District of 
Columbia, and that claimant was hired by the employer in 
ihe District of Columbia to perform work in the District of 
Columbia. The deputy commissioner therefore properly found 
from the evidence, in proper application of the statute, that 
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claimant's claim for compensation came within the purview 
of the compensation law of the District of Columbia. 


Points II and III of appellant's arguments are irrelevant 
and immaterial because (a) point II was not raised before the 
deputy commissioner and even if it had been it could not pos¬ 
sibly be applicable in a situation arising under the District of 
Columbia workmen's compensation law, and (b) point III (1) 
was not raised before the deputy commissioner, (2) misinter¬ 
prets the purpose and scope of the Act of June 25, 1936, and 
(3) otherwise gives no basis for a proper issue in the case. 

ARGUMENT 


The deputy commissioner properly found from the evidence, 
in application of the statute, that claimant’s claim for com¬ 
pensation came within the purview of the compensation law 
of the District of Columbia 

Before proceeding to indicate the evidence which, in our opin¬ 
ion, supports the material findings, it may not be inappropriate 
to invite the court’s attention to the following well established 
principles of compensation law. 

The Longshoremen's Act should be liberally construed in 
favor of the injured employee or his dependent family: Balti¬ 
more & Philadelphia Steamboat Co. v. Norton, deputy com¬ 
missioner, 284 U. S. 408 (1932); Fidelity & Casualty Co. of New 
York v. Burris, 61 App. D. C. 228, 59 F. (2d) 1042 (1942); 
Associated General Contractors of America, Inc., et al. v. Car- 
dillo, deputy commissioner, 70 App. D. C. 303,106 F. (2d) 3271 
(1939); DeWald v. Baltimore & O. R. Co., 71 F. (2d) 810/ 
(C. C. A. 4,1934), cert. den. October 8,1934, 293 U. S. 581. / 

In the absence of substantial evidence to the contrary thet 
presumption is “That the claim comes within the provisions <J 
this Act”: section 20 (a) of the Longshoremen's Act. 

The burden is on the plaintiff to show that there was no evi¬ 
dence before the deputy commissioner to support the compensaI- 
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tion order complained of in the bill: Grant v. Marshall, deputy 
commissioner, 56 F. (2d) 654 (D. C. Wash. 1931); United Em¬ 
ployees Casualty Co. v. Summerous, 151 S. W. (2d) 247 (Texas 
1941); Nelson v. Marshall, deputy commissioner, 56 F. (2d) 
654 (D. C. Wash. 1931); Gulf Oil Corporation v. McManigal, 
deputy commissioner, 49 F. Supp. 75 (D. C. N. D. W. Va. 1943). 

The findings of fact of the deputy commissioner supported 
by evidence should be regarded as final and conclusive and not 
subject to judicial review: South Chicago Coal & Dock Co, et 
al. v. Bassett, deputy commissioner, 309 U. S. 251 (1940); Del 
Vecchio v. Bowers, 296 U. S. 280 (1935); Voehl v. Indemnity 
Insurance Co. of North America, 288 U. S. 162 (1933); Crowell, 
deputy commissioner v. Benson, 285 U. S. 22 (1932); Jules C. 
UHote, et al. v. Crowell, deputy commissioner, 286 U. S. 528 
(1932), 71 C. J. 1297, sec. 1268; Parker, deputy commissioner v. 
Motor Boat Sales, Inc., 314 U. S. 244 (1941). 

The findings of fact of the deputy commissioner are presumed 
to be correct: Anderson v. Hoage, deputy commissioner, 63 App. 
D. C. 169,70 F. (2d) 773 (1934); Luckenbach Steamship Co. v. 
Norton, deputy commissioner, 96 F. (2d) 764 (C. C. A. 3,1938). 

In considering the evidence the deputy commissioner may 
give weight to “the common-sense of the situation”: Avignone 
Freres, Inc., et al. v. Cardillo, deputy commissioner, et al., 
117 F. (2d) 385 (App. D. C. 1940). 

The Cayuga Construction Corporation has its principal of¬ 
fice in New York City (App. 23); at the time of the injury 
it had underway or just completed three jobs in the District 
of Columbia and one located between Arlington Cemetery, 
Virginia, and the Lincoln Memorial Bridge; the work in the 
District of Columbia was the Scott Circle underpass on 16th 
Street (App. 12), the South Capitol Street Bridge (App. 13), 
and the Livingstone Road job (App. 33); the work was being 
done pursuant to contracts between the Cayuga Construction 
Corporation and the United States Government and while 
said contracts presumably were separate for each job (they 
were not produced by the employer or carrier before the dep¬ 
uty commissioner) there was no similarly separate contract 
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of employment between the employer and its workmen for 
each job, but the latter were used interchangeably on any of 
the jobs where their services were needed (App. 21, 22, 33, 34, 
35,39,40,42). The first confusion of thought of the appellant 
therefore follows from the erroneous premise that because the 
employer had various contracts, the injured employee must 
have had various contracts of employment with his employer 
since the employee was employed at various work places under 
these contracts. Appellant apparently desires the court to 
take the view that there was a separate hiring and discharge 
each time employees were shuttled back and forth from one 
job to another. 

Lawrence was reemployed by the Cayuga Construction Cor¬ 
poration in the District of Columbia (following earlier em¬ 
ployment in the District of Columbia by the same employer 
interrupted by a period of employment by another company) 
on January 13, 1942, at the South Capitol Street Bridge job 
in the District of Columbia (App. 13); on January 20, 1942, 
Lawrence was told by his foreman to report to the Lincoln 
Memorial job which he did the next day (App. 14, 15); on 
January 30,1942, and part of February 2,1942, he again worked 
on the South Capitol Bridge job (App. 16) and from February 
2, 1942 (part of the day), to February 13, 1942 (the date of 
the accident), he again worked on the Lincoln Memorial 
Bridge Underpass job (App. 17, IS); no new contract was 
entered into between Lawrence and the employer when he was 
directed to change the scene of his work; he was paid for the 
time consumed going from one job to the other (App. 17); 
the employment contract did not change, only the place of 
work changed; of the total number of days worked since his 
reemployment on January 13, 1942, following the interlude 
of employment by another company, Lawrence worked 7 and 
a fraction days in the District of Columbia and 16 and a frac¬ 
tion days on the Lincoln Memorial Bridge Underpass job. 
While we are principally concerned with Lawrence’s status, 
it is significant to note the employer’s custom to have other 
employees transferred from one job to another interchange- 
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ably (App. 21, 22, 40). For bookkeeping purposes perhaps, 
in order to keep a record of the costs of each project as required 
under Government contracts, a record of the wages received 
by the workmen for work performed on each project was kept 
separately by the employer (App. 30). All of the jobs were 
under one superintendent and one general foreman (App. 21, 
37); the equipment and materials needed for aU the jobs 
were kept in the storage yard maintained by the employer in 
the District of Columbia (App. 34, 35); the employer also 
maintained a field office or shack at the project sites in the 
District of Columbia and at the Lincoln Memorial Bridge 
Underpass site (App. 23). 

The general foreman of the employer testified that on Feb¬ 
ruary 13,1942, the date of the injury, the Cayuga Construction 
Corporation was carrying on work in the District of Columbia; 
that he was in charge of three of the jobs and that material was 
taken from the company’s storage yard in the District of 
Columbia to whatever job needed it (App. 47, 48); he also 
testified that claimant was hired in the District of Columbia 
and worked back and forth there and at the Lincoln Memorial 
Bridge job (App. 46, 47). To say that claimant’s employment 
stopped when he left the South Capital Bridge job and that 
it began anew when he commenced work on the Lincoln Memo¬ 
rial Bridge would be to disregard the evidence (a) that his 
pay was continuous from the time his employment commenced 
in the District of Columbia (App. 17), and (b) that there was 
no new hiring for the Lincoln Memorial Bridge job (App. 16) 
(It would be as illogical to say that a plumber, sent by his 
employer to fix a faucet for one householder, and then subse¬ 
quently sent by his employer to repair a hot-water tank for 
another householder, is discharged and reemployed under a 
new contract of employment with respect to each job, because 
the two contracts of the employer are with separate and dis¬ 
tinct principals.) Claimant’s particular “work” may have 
stopped when he was transferred back and forth between jobs, 
but his “employment” continued. Lamm v. Suver Falls Tim- 
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her Co., 133 Or. 468,286 Pac. 527 (-Oregon 1930). It is believed 
that the above evidence warranted the deputy commissioner’s 
finding that “no new or separate contract of employment was 
entered into.” His employment began on January 13, 1942, 
in the District of Columbia and was continuous to the date of 
his injury, irrespective that part of it was carried on at a work 
location known as “Lincoln Memorial Bridge job” (wherever 
that may be located, as no evidence was introduced to show 
whether or not it is in the District of Columbia). Even assum¬ 
ing that this particular job location was in Virginia, the evi¬ 
dence in the present case amply discloses employment in the 
District of Columbia sufficient for jurisdiction under the local 
workmen’s compensation law to attach. The only query, as 
this Honorable Court has stated in the case of B. F. Goodrich 
Co. et al. v. Britton, deputy commissioner, decided November 
29,1943, is: 

Whether the employer was at the time of the injury 
engaged in business in the District of Columbia and 
! whether (the employee) was an employee within the 
District in the carrying on of the business, and when 
i injured was performing services in connection with this 
employment. 

In the case cited the employee was injured in Pennsylvania. 

The evidence referred to above clearly shows that the Cayuga 
Construction Corporation was carrying on employment in the 
District of Columbia within the meaning of section 1 of the 
District of Columbia workmen’s compensation law (D. C. 
Code (1940), Title 36, c. 5, sec. 1), quoted above, and that 
Lawrence was an employee of such employer having estab¬ 
lished his status as an employee in the District. The employer 
had three projects in and about the District of Columbia em¬ 
ploying a number of men; one of these employees was Lawrence 
whose contract of employment was made in the District of 
Columbia and who actually worked for the employer in the 
District of Columbia. Where the status of employment thus 
exists in the District, injury during employment comes within 


the statutory jurisdiction of the local Act. The transferring of 
an employee about between jobs does not alter this jurisdiction 
so acquired. 

The United States Supreme Court, in the case of Alaska 
Packers Association v. Industrial Accident Commission of Cal¬ 
ifornia, et al., 294 U. S. 532 (1935), where the jurisdiction of 
the State in a case involving conflict of laws was properly 
raised, stated that the State of California having the greater 
interest had the predominant right with reference to claims 
for injuries sustained by employees whose contract of employ¬ 
ment was made in the State of California, even though the 
contract provided that the work was to be performed wholly 
outside of California. If that is cogent with reference to a 
contract of employment in which it was anticipated that the 
work would be performed wholly outside the State, it is all 
the more cogent with reference to a contract of employment 
which was entered into in the District of Columbia and which 
anticipated employment in the District of Columbia and where 
a large part of the work under the employment contract 
actually was performed in the District of Columbia. In the 
Alaska Packers case, supra, the Supreme Court said: 

But when the contract is entered into within the State 
even though it is to be performed elsewhere, its terms, 
its obligations and its sanctions are subject in some 
measure to the legislative control of the State. * * * 
We need not repeat what we have already said of the 
peculiar concern of California in providing a remedy for 
those in a situation of the present employee. Its in¬ 
terest is sufficient to justify its legislation and is greater 
than that of Alaska of which the employee was never a 
resident and to which he may never return . [Italics 
supplied.] 

Lawrence was not a resident of Virginia; he merely went 
there in the morning because of his particular assignment and 
left again at night. The employment contract was not entered 
into in Virginia but in the District of Columbia—showing no 
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inception of the relationship outside the District. The em¬ 
ployer had no place of business in Virginia except a temporary 
shack or field office at the site of the project. Lawrence re¬ 
mained a resident of the District of Columbia (App. 10), al¬ 
though he was building a house in Maryland which presumably 
he would occupy when completed. When injured the extent 
of his occupancy was to complete the house, then only 50% 
completed (App. 10). What possible basis for claim exists 
that Virginia should accord him an exclusive remedy? Not 
being a resident of that State there is nothing whatever to 
support a suggestion of “government interest” by Virginia in 
Lawrence, within the meaning of that phrase as used in the 
Alaska Packers case. (We shall show later in this brief that 
there is no basis for considering any question of conflict of laws, 
but as a large part of appellant’s brief supposes that there is 
such a conflict we merely point out that the Supreme Court 
has indicated how such a conflict shall be resolved in compensa¬ 
tion cases; namely, by weighing the respective interests of the 
conflicting jurisdictions in the workman himself, and at the 
same time by giving recognition to the public policy of the 
forum in respect to applying its local workmen’s compensation 
laws.) 

In the case of Bradford Electric Light Co., live. v. Clapper, 
286 U. S. 145, where the question involved (under an elective 
compensation law) was whether the laws of Vermont, where 
the contract of employment was entered into or the laws of New 
Hampshire w'here the injury occurred, should govern, the 
Supreme Court said: 

The relation between Leon Clapper (the employee) 

■ and the company was created by the law of Vermont; 
and as long as that relation persisted its incidents were 
properly subject to regulation there. 

In the instant case the relationship between Lawrence and 
the Cayuga Construction Corporation was created in the.Dis¬ 
trict of Columbia and as long as that relation persisted (includ¬ 
ing the days and hours worked on the Lincoln Memorial Bridge 
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Underpass project—unless it can be said that a new contract 
of employment and new legal relationship was made each time 
Lawrence was carried from the South Capitol Bridge job to 
the Lincoln Memorial Bridge job, and vice versa), its incidents 
were, it is submitted, properly subject to regulation in the Dis¬ 
trict of Columbia not, however, upon the basis of “contract” as 
in the Clapper case (because an elective law was involved), but 
on the basis of “status” of employment in the District of Co¬ 
lumbia and the statutory obligations attaching to that status. 

The Court further stated in the Clapper case, supra, as fol¬ 
lows: 

The interest of New Hampshire was only casual. 
Leon Clapper was not a resident there. He was not con¬ 
tinuously employed there. So far as it appears he had 
no dependent there. It is difficult to see how the State’s 
interest would be subserved, under such circumstances, 
by burdening its courts with this litigation. 

Might not the same be said in the present case as regards Vir¬ 
ginia? 

This Honorable Court has construed the extraterritorial pro¬ 
vision of the District of Columbia workmen’s compensation 
law on several occasions: United States Casualty Co. v. Hoage, 
deputy commissioner, 64 App. D. C. 284, 77 F. (2d) 542; Moyer 
v. Cardillo, deputy commissioner, 73 App. D. C. 261,119 F. (2d) 
785. 

In the Moyer case, supra, the injured employee was working 
for the Moyer Coal Company with offices at 6301 Blair Road, 
Washington, D. C. Moyer was injured in Maryland on Janu¬ 
ary 10, 1938, in a garage occupied by his employer for the stor¬ 
age of trucks. This coal company had been engaged at 6301 
Blair Road in the business of selling coal, wood, and fuel oil 
both in the District of Columbia and Maryland since Septem¬ 
ber 15, 1937. A Washington bank held a mortgage on the 
property leased by the said coal company in the District of 
Columbia and on November 11, 1937, the bank having com¬ 
pleted foreclosure proceedings gave the Moyer Coal Company 
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thirty days’ notice to vacate. About the middle of December, 
1937, the coal company secured a temporary location across 
the line in Maryland for the storage of its trucks and these 
were moved and operated from this location until after the in¬ 
jury. Although the trucking end of the business was carried on 
from the location across the line in Maryland, where its trucks 
were stored, the solicitation of business and deliveries were con¬ 
tinued in the District of Columbia. The employee filed a claim 
for compensation under the Compensation Act in the District 
which the Deputy Commissioner rejected on the ground that 
in December, 1937, the major part of the equipment of the 
business was moved to Cheverly, Maryland; that the injury 
occurred in Maryland and for that reason the injury was not 
one within the jurisdiction of the District of Columbia Work¬ 
men’s Compensation Act. This Honorable Court reversed the 
Deputy Commissioner’s action, stating: 

* * * in the enacting section it is provided that 
the employer carrying on any employment in the Dis¬ 
trict of Columbia shall be liable for the payment of com¬ 
pensation “irrespective of the place where the injury or 
death occurs.” The fact, therefore, that the injury oc¬ 
curred in Maryland does not lessen or affect the right of 
the employee to compensation if the employer was then 
in business in the District of Columbia. [Italics sup¬ 
plied.] 

A review* of the decisions of the courts of other States in the 
application of extraterritorial provisions of their compensation 
laws is interesting. In view, however, of the difference in the 
wording and phraseology of such provisions in the various 
States, some laying stress upon the place where the contract 
of employment is made, others upon where the work is to be 
performed, and others to some extent upon the residence of 
the parties, etc., decisions of particular State courts may, be¬ 
cause of local peculiarities, not aptly fit the situation under the 
District of Columbia compensation law, the wording of which 
is of course not precisely the same as other comparable pro- 


visions. The variances in the wording of the State statutes, 
plus the variety of situations which the State courts have had 
to consider, has naturally enough prevented a uniform pattern 
of decisions. This variety of results, however, is nevertheless 
consistent with certain basic principles. One universally recog¬ 
nized principle is that a State (or Congress acting for the Dis¬ 
trict of Columbia) may lawfully control the liability of the 
employer and the rights of his employee with respect to injuries 
occurring beyond the borders of the State through extraterri¬ 
torial provisions of a compensation law. The Supreme Court 
in the Alaska Packers case, supra, clearly recognized this. This 
Honorable Court in many decisions has given similar recog¬ 
nition to this principle. Other principles will be developed. In 
compensation laws, elective in nature, the extraterritorial pro¬ 
vision is frequently given effect through recognition of its in- 
graftment upon the employment contract—the contract itself 
giving basis for the right ( Clapper case, supra). In compensa¬ 
tion laws, compulsory in nature (as the District law), the ex¬ 
traterritorial provision is given effect as a concomitant of the 
exercise of the police power of the State over the relationship, 
which power can be exerted even though the injury was sus¬ 
tained beyond the borders of the State. In respect to com¬ 
pulsory type laws the exercise of such police power does not 
depend upon a contract, express or implied; the power is exer¬ 
cised over the status. (Appellant’s brief (pages 16-19) cor¬ 
rectly states the law in this respect.) 

The courts usually consider in applying compulsory laws 
the question whether the employee has the status of employee 
within the State where the claim is filed; Fay v. Industrial 
Commission, 100 Utah 542; 114 P. (2d) 508. If such status 
exists, the employee is covered, regardless of where the actual 
injury occurs; Brameld v. Albert Dickinson Company, 186 
Minn. 89, 242 N. W. 465; Ayers v. Dunn Pen & Pencil Com¬ 
pany , 217 App. Div. 702, affirmed in 244 N. Y. 557. 

Another principle which the courts employ in arriving at a 
conclusion whether a particular out of state injury is compen¬ 
sable under local State law, which goes hand-in-hand with the 
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concept of status of employment within the local State, is to 
ascertain where the employment is localized. Appellant has 
quoted in its brief (pages 15-19) from the brief in the earlier 
Gudmundson case, decided by this Court (77 App. D. C. 230; 
126 F. (2d) 521) and has cited illustrative cases. No fault is 
found with the law cited, but appellant is apparently uncertain 
with respect to the application of such law. The cases it cites 
show conclusively situations in which the employment was 
localized wholly outside of the State considering the claim. 
Such is not the situation in the present case. And even entire 
localization outside the State does not control the result, as 
other factors must sometimes be considered (compare Alaska 
Packers case, supra ). The court not having before it at present 
a case involving employment wholly outside the District of 
Columbia, it is deemed unnecessary to develop the character¬ 
istics of these factors as previously considered in appropriate 
cases. An employee’s contract of hire and where it was made 
are important only as an aid in settling other questions; that 
is, (a) where the employment status was created, to which at¬ 
taches the obligations of the compulsory compensation law, 
and (b) where the employment is likely to localize. This con¬ 
tract is not important as controllmg the compensation law to 
be applied. In the Gudmundson case we had the situation of a 
contract of hire made outside the District of Columbia and 
employment localizing outside the District. These facts were 
aids in determining statutory jurisdiction and whether employ¬ 
ment status in fact existed in the District of Columbia. But in 
that case no color of status as employee in the District of 
Columbia in fact existed. There was nothing for the statute 
to cling to. 

The present case must be decided upon the wording of the 
compensation law in conjunction with the application of the 
principles above discussed. As stated by this Court in the 
Moyer case, supra, the District of Columbia compensation law 
provides that an employer carrying on any employment in the 
District of Columbia shall be liable for payment of compensa¬ 
tion, irrespective of the place where the injury or death occurs. 
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The Cayuga Construction Corporation was certainly carry¬ 
ing on employment in the District of Columbia and the de¬ 
ceased was admittedly in its employ, and at the time of injury 
was carrying out the duties of his employment, part of which 
clearly involved employment in the District. The contract 
of employment was made in the District, showing inception of 
the employment status in the District, and work under that 
contract was performed here. The law clearly applied to 
Lawrence while employed here. The circumstance of his trans¬ 
fer to another job, under the custom shown by the evidence, 
'should not divest him of his protection thus acquired. As a 
District resident, public policy (or “Governmental interest” 
as referred to in the Alaska Packers case) should continue this 
protection unless it should be shown that he so completely lost 
his status as an employee in the District, and as a resident 
thereof, as to leave no possible color of status in the District as 
an employee, or color of attachment to the District sufficient to 
say that the District no longer had an interest in him for his 
protection or otherwise. Moyer had partly broken the strings 
of his status and attachment to the District of Columbia, but 
enough remained for the local law to apply. Lawrence had 
not however disturbed his status or attachment. 

II 

Point II of appellant’s argument (a) was not raised before the 
deputy commissioner and therefore is not an issue here, (b) 
does not apply to a situation arising under the District of 
Columbia compensation law 

Point III of appellant’s brief (a) was not raised before the 
deputy commissioner, (b) misinterprets the purpose and 
scope of the act of June 25, 1936, and (c) otherwise gives 
no basis for a proper issue in this case 

Point II which appellant raises, in substance, is this: Appel¬ 
lant says that because of the provisions of section 3 (a) of the 
Longshoremen’s Act, the law of Virginia should apply. Sec¬ 
tion 3 (a) of the Longshoremen’s Act, as relied upon by appel¬ 
lant, is as follows: 
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Compensation shall be payable * * *, but only 
if the disability or death results from an injury occur- 
i ring upon the navigable waters of the United States 
i (including any dry dock) and if recovery for the dis¬ 
ability or death through workmen’s compensation pro¬ 
ceedings may not validly be provided by State law.” 

As your Honors well know, the Longshoremen’s Act in its 
original application was passed by Congress to modify the 
general admiralty law. The basic power underlying the enact¬ 
ment of the Longshoremen’s Act was the power of Congress 
to alter or modify the admirality law ( Crowell v. Benson, 285 
U. S. 22, 52 S. Ct. 285). The basic power of Congress under¬ 
lying the enactment of the District of Columbia workmen’s 
compensation law is contained in Article I, section 8, clause 
17, of the Constitution, which has no relationship to or con- 
nectiqn with the power of Congress with respect to admiralty 
law. In interpreting section 3 (a) of the Longshoremen’s Act, 
it is necessary, therefore, to ascertain the purpose Congress 
sought to acomplish, and this in the light of the history of 
prior legislation on this subject. It must be remembered that 7 
the history of the Longshoremen’s Act deals solely with ef¬ 
forts to extend relief to persons employed in maritime employ¬ 
ment on navigable waters. The earliest step in this direction 
for the relief of employees employed on navigable waters in 
maritime employment was that taken by Congress on March 
4, 1915, the origin of the statute giving to seamen the same 
right of recovery as that previously given to railway employees 
(46 U. S. C. 688). Under this extension of the liability law, 
longshoremen or stevedores were held to be “seamen” and were 
regarded as entitled to sue under the statute ( International 
Stevedoring Company v. Haverty, 272 U. S. 50). Meanwhile,* 
the State of New York sought to apply its compensation law 
in the case of a stevedore injured on board a vesesl, but in such 
case {Southern Pacific Co. v. Jensen, 244 U, S. 205) the Su¬ 
preme Court held that as a stevedore’s employment is mari¬ 
time the remedy under the State law could not validly apply. 
This case was the beginning of the so-called “Jensen line of 
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decisions” which mark the respective spheres of Federal and 
State jurisdiction in injury cases where admiralty jurisdiction is 
concerned. Following the Jensen decision, Congress amended 
clause 3 of section 24, and clause 3 of section 256, of the 
Judicial Code (relating to cases of admiralty and maritime 
jurisdiction) by adding to the clause, saving to suitors their 
common remedies, the words, “and to claimants the rights and 
remedies under the workmen's compensation laws of any 
State” (Act of October 6,1917, c. 97, 40 Stat. 395). Following 
the Jensen delineation, the Supreme Court in Knickerbocker 
Ice Co. v. Stewart, 253 U. S. 149, held that the attempted 
amendment was unconstitutional as being an unwarranted 
delegation of the legislative power of Congress, and as de¬ 
stroying the uniformity which the Constitution had estab¬ 
lished, and thus defeating the Constitutional grant of juris¬ 
diction to the Federal courts. Then Congress, by the Act of 
June 10, 1922 (c. 216, 42 State. 634), again amended the same 
provisions of the Judicial Code, but excluded therefrom the 
special class of masters or members of the crews of vessels. 
Again, in Washington v. Dawson & Co., 264 U. S. 219, the 
Supreme Court held such amendment unconstitutional. In 
the Dawson case, the Supreme Court, by comment, substan¬ 
tially recommended the enactment of what later became the 
Longshoremen's Act, stating that the power of Congress in 
this respect cannot be delegated to the several states. 

When the Longshoremen's Act was enacted, Congress neces¬ 
sarily had to specify the extent of its application, and it did 
thus specify in section 3 (a) in such manner as to be entirely 
consistent with the Jensen line of decisions. In addition to 
specifying a locus test, Congress in section 3 (a) included a 
provision designed to work harmoniously with the locus test, 
namely, the provision that “if recovery for the disability or 
death through workmen's compensation proceedings may not 
validly be provided by State law,” which should apply where 
such recovery by State law would not contravene the essential 
purpose expressed in the Longshoremen's Act nor work mate¬ 
rial prejudice to the characteristic features of the general mari- 
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time law or interfere with the proper harmony and uniformity 
of that law in its international and interstate relations. That 
cases would arise in which a State might properly award com¬ 
pensation, even though the locus of the injury was on naviga¬ 
ble waters, was foreseen in the Jensen decision, and such cases 
(and the circumstances under which a State may exercise jur¬ 
isdiction) have been carefully identified by the Supreme Court 
in subsequent decisions. 

The above-quoted provision from section 3 (a) of the Act 
was intended to permit a state to apply its compensation law 
where the employment was nonmantime, even though the 
locus of the injury was upon the navigable waters. (Example: 
A logger injured on navigable waters while feeding logs into 
a belt conveyor, conveying logs to a mill.) This is the sole 
reason for the existence of the above-quoted portion of section 
3 (a) of the Longshoremen’s Act. If there is any doubt in 
this respect, the doubt can be resolved immediately by referring 
to the decision in the case of Crowell v. Benson, 285 U. S. 22, 
at pages 39 and 40, including footnotes. As further proof of 
this clear meaning of the provision, the Court s attention is 
invited to the comments in the recent case of Parker, deputy 
commissioner, v. Motor Boat Sales, Inc., 314 U. S. 244, where 
the history of the quoted part of section 3 (a) is commented 
upon. In that case the court stated: 

* * * We believe that there is only one interpreta¬ 
tion of the proviso in section 3 (a) which would accord 
with the aim of Congress; the field in which a state may 
not validly provide for compensation must be taken, 
for the purposes of the Act, as the same field which the 
Jensen line of decision exclude from state compensation 
laws. 

The types of cases in which the above-quoted part of section 
3 (a) is applicable may be observed by considering the factual 
situations in the following cases: 

Sultan Railway Co. v. Department of Labor, 277 TJ. S. 
135 (1928).' 
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Grant Smith-Porter Skip Co. v. Rohde, 257 U. S. 
469 (1922). 

Millers’ Indemnity Underwriters v. Braud, 270 U. S. 
59 (1926). 

Alaska Packers Association v. Industrial Accident 
Commission, et al., 276 U. S. 467 (1928). 

London Guarantee & Accident Company, Ltd . v. In¬ 
dustrial Accident Comm, of California, 279 U. S. 109 
(1929). 

The last mentioned case reviewed all previous cases and stated 
that the employment in each was nonmaritime. While in all 
of the cases above cited, the employment was nonmaritime, 
the locus of injury was on the navigable waters. No case de¬ 
cided by the Supreme Court has come to our attention giving 
any other meaning than that indicated in the Parker case, 
supra. 

How appellant can say that the provision which it relies 
upon in this argument was intended to give a State jurisdiction 
in a case arising under the District of Columbia compensation 
law is beyond comprehension. It would be necessary for the 
appellant to explain away the Supreme Court's interpretation 
of this provision in the Parker case, above quoted, and to give 
some other intention to Congress contrary to that in this long 
legislative and judicial history. The cases cited by appellant 
(pages 25 to 29) all deal with maritime situations and the 
application of state law in those situations commonly referred 
to as under the “local concern doctrine"’ w’hich is discussed 
above. 

The Court in the present case is not engaged in considering 
a conflict between admiralty jurisdiction and the jurisdiction 
of a state, hence the appellant’s whole argument concerning 
section 3 (a) of the Act is immaterial and irrelevant, and, more¬ 
over, this issue was not raised before the deputy commissioner. 
The District of Columbia compensation law has its own “cover¬ 
age” section in the first paragraph of the Act of May 17, 1928, 
referred to in the first part of this brief. 
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If any further argument should be needed, confined solely 
to the language of this section, attention is called to the fact - 
that there are two “if” clauses in section 3 (a), joined by the 
conjunction “and” The first “if” clause requires proof of 
injury on the navigable waters . and the second relates to the 
valid application of State law. The conditions of both “if” 
clauses must exist before the injury can come within the Long¬ 
shoremen’s Act, not merely one of them, such as the appellant 
cites. Consider the absurd view which the appellant, in his 
argument, is required to accept. If section 3 (a) of the Long¬ 
shoremen’s Act, as quoted by appellant, really applies to the 
District of Columbia under the extension locally of the Long¬ 
shoremen’s Act (that is both “if” clauses joined by “and”), 
the anomalous situation would result whereby the District of 
Columbia would have a workmen’s compensation law covering 
only those injuries, occurring on the Potomac River—injuries 
previously covered under the Longshoremen’s Act; the efforts 
of Congress in this respect would be nullified. 

In point III of the brief, appellant seeks to convince the 
court that the employee in this case has lost his rights because 
of the Act of Congress of June 25, 1936 (Title 40, U. S. C. sec. 
290). In reply, our first point is that no issue was raised before 
the deputy commissioner as laying the necessary basis for this 
issue in the Court of Appeals. It is elementary that issues 
cannot be raised in compensation cases for the first time when 
the case is upon judicial review, a proposition which this court 
has recognized. Maryland Casualty Co. v. Cardillo, 71 App. 
D. C. 160, 107 F. (2d) 959; Parker, deputy commissioner v. 
Motor Boat Sales, Inc., 314 U. S. 244. At the hearing before 
the deputy commissioner, the issue was whether this case came 
within the provisions of the compensation act (App. 9). In 
stating the issue before the deputy commissioner, the appellant 
added “that the injury occurred in Virginia, where the claimant 
has an adequate remedy under the compensation act of that 
state.”i Merely stating or proving that the injury occurred in 
Virginia does not ipso facto require denial of benefits because 
there have been many cases where employees injured in Vir- 
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ginia have received compensation under the local District law, 
some of which this Court has had occasion to consider. (And, 
there is, of course, the recent Goodrich case, decided November 
29, 1943, where the employee was injured in Pennsylvania.) 
It is one thing to assert before the deputy commissioner that 
“claimant has an adequate remedy under the compensation act 
of” Virginia, and another thing to assert, as the bill of complaint 
did, that the claim ‘‘comes under the exclusive jurisdiction of 
the State of Virginia” (App. 2). Maybe the claimant did have 
a right under Virginia law; we do not know. There was no 
proof offered to show that the Virginia law fitted this case or 
could have been applied, even if material. Moreover, appellant 
before the deputy commissioner merely expressed its view of a 
possible claimant-right. It did not however express an em¬ 
ployer-defense. It will be observed therefore that the defense 
before the deputy commissioner was not that the Virginia law 
exclusively controls the remedy, which the appellant relied upon 
as a defense , thereby raising a conflict of laws question, requir¬ 
ing as a matter of necessity the consideration of alleged em¬ 
ployer-rights in this connection. Briefly then, the employer did 
not assert before the deputy commissioner that it had a right 
to have the law of Virginia considered at the hearing before 
the deputy commissioner. 

For the employer to have raised any question whatever con¬ 
cerning the possible applicability of the Virginia law, the em¬ 
ployer should first have interposed a defense before the deputy 
commissioner that the Virginia law should be given conclusive 
effect under the full faith and credit clause of the Constitution. 
This would have given rise to a question of conflict of laws in 
respect to which the employer would have been required by 
proof to show all of the factors material to the question of 
giving such full faith and credit in resolving such a conflict of 
law. This Honorable Court has recognized the real question 
in such a case in United States Casualty Co. v. Hoage, dupty 
commissioner, 77 F. (2d) 542, 64 App. D. C. 284. In the cases 
which have gone to the Supreme Court, involving conflict of 
laws between compensation jurisdictions, the question has been 



raised on the basis of the necessity of giving full faith and credit 
to the law of the other jurisdiction. For the Court’s con¬ 
venience. the cases are cited below: 

Bradford Electric Light Co., Inc., v. Clapper, 286 
U. S. 145. 

Ohio v. Chattanooga Boiler & Tank Co.. 289 U. S. 439. 

Alaska Packers Association v. Industrial Accident 
Commission, 294 TJ. S. 532. 

Pacific Employers’ Insurance Company v. Industrial 
Accident Commission . 306 U. S. 493. 

Not having properly pleaded before the deputy commis¬ 
sioner the necessity of considering the law of Virginia, with 
proof of the material factors as outlined and considered in the 
Supreme Court’s decisions, there remains in the present case 
merely the necessity to determine whether our own local com¬ 
pensation law applies, not whether some other law might apply. 

What has been said with respect (a) to full faith and credit 
and (b) to conflict of laws., applies equally with respect to sec¬ 
tion 290 of Title 40 U. S. C. (the Act of June 25. 1936). which 
is the subject of appellant’s point III. The only accomplish¬ 
ment of the Act of June 25,1936, was to make it possible for a 
state to apply its workmen’s compensation law with respect to 
injuries occurring at work places, consisting of projects, build¬ 
ings. constructions, etc., belonging to the United States, where 
such places are within the exterior boundaries of the state. 
Congress did not in this Act attempt, nor could it have at¬ 
tempted, to give a state any greater right with respect to juris¬ 
diction over injuries than it ordinarily exercises as to any other 
area within a state, not owned by the United States. Whether 
or not the particular workplace where Lawrence was injured 
was a place within the meaning of the Act of June 25,1936, was 
not established, but assuming that the Virginia compensation 
law extended to the particular area, either under the plenary 
jurisdiction of Virginia, or the acquired jurisdiction under that 
Act, the Virginia law would not have any greater force in that 
area than it has elsewhere in the State. The only authority 
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which Congress gave in such Act was “authority to apply such 
(state workmen’s compensation) laws,” which of necessity, 
brings the argument back to the general authority of the State 
in the accustomed exercise of its jurisdiction. There is no pro¬ 
vision in the Act that the State shall have exclusive authority 
to apply its law in every injury case upon such premises. The 
only use of the word “exclusive” in the 1936 Act is in this rela¬ 
tion: that so far as the premises are concerned they may be 
treated as though they were under the exclusive jurisdiction 
of the State (the same as any other premises in the State). 
The exclusiveness here relates solely to the premises and not to 
the right of the employee or the right to hear his case; there is 
no exclusive right in the State to apply its law in derogation of 
any other applicable law. Stated differently, this Act merely 
says that the State law may be applied “in the same way and to 
the same extent” as it would be applied if the premises were 
under the exclusive (or plenary) jurisdiction of the State. Ap¬ 
pellant would glean from this that the State has greater 
jurisdiction in respect to cases arising on Federal premises than 
it does in cases arising in other parts of the State where its 
jurisdiction is admittedly plenary and exclusive. 

The purpose of the 1936 Act was to make sure that employ¬ 
ees working in Federally owned areas would be able to recover 
workmen’s compensation benefits for disability or death. The 
reason behind this legislation may be traced to Murray v. 
Gerrick & Co.. 291 U. S. 315—all of which clearly appears in 
appellant’s brief (pages 32 to 35). (Commenting parentheti¬ 
cally, there is little or no evidence to show whether the United 
States, the District of Columbia or the State of Virginia owned 
the property upon which Lawrence was working when injured. 
There is good basis for belief that the Act of June 25,1936, can 
validly be applied only to those lands and premises as to which 
the United States has mere proprietary interest or right and 
that the Act would not apply, or could not constitutionally be 
applied, with respect to areas ceded in the Constitutional man¬ 
ner to the United States, because Article I, sec. 8, clause 17, of 
the Constitution gives to Congress the power to exercise “ex- 



elusive legislation” over lands ceded to the United States. If 
the United States, as the Constitution says, has such exclusive 
jurisdiction, then Congress could not delegate to the states the 
power to legislate and to apply their compensation laws, be¬ 
cause such delegation of power would be unconstitutional. As 
lands, in respect to which the United States is merely a proprie¬ 
tor (nonceded areas), remain within the legislative jurisdiction 
of the States, the Act of June 25, 1936, merely recognizes that 
jurisdiction without adding anything to it.) (Compare: 
Knickerbocker Ice Co. v. Stewart, supra; Washington v. Daw¬ 
son, supra; Employers’ Liability Assurance Co., Inc., v. Dileo, 
10 N. E. (2d) 251; and the cases cited in appellant’s brief 
(pages 38, 39).) 

Assuming that the 1936 Act did purport to give Virginia ab¬ 
solute and exclusive jurisdiction over injuries arising in certain 
Federal areas, then in addition to pleading the statute as a 
defense before the deputy commissioner, in support of such 
defense the employer’s obligation would have been to show (1) 
that the United States owned the land, (2) when it was ac¬ 
quired, (3) how it was acquired, and (4) what reservations 
with respect to jurisdiction in the State of Virginia were made. 
Johnson v. Merrill, 20 Cal. (2d) 446, 126 Pac. (2d) 873. This 
Court in turn -would be obliged to consider, first, whether the 
land was ceded to the United States in the Constitutional man¬ 
ner, and secondly, if it had been, whether this Court would be 
obliged to recognize the exclusive jurisdiction of Congress over 
the land. This would call for a proper interpretation of the 
Act of June 25,1936, to ascertain (a) whether Congress merely 
intended to include in that Act nonceded land areas owned 
under proprietary right by the United States and (b) whether 
Congress (if it were contended that the Act applies to all Fed¬ 
eral areas ceded or non-ceded) had the right to delegate its own 
exclusive legislative power to the states in contravention of 
the Constitution, as construed by the Supreme Court. It will 
be seen, therefore, that many interesting Constitutional ques¬ 
tions could have arisen if the employer had properly raised a 
proper issue before the deputy commissioner. The constitu- 
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tional issue could then have been followed through completely 
for the purpose of decision. These questions could have be¬ 
come still more involved, if the employer in proof of his position 
before the deputy commissioner had offered evidence showing 
that the point of injury was within the original ceded area 
which from the States became the District of Columbia. The 
appellant’s argument might be terminated by its logic pursu¬ 
ing it into an unfathomable morass; to wit: Virginia in 1789 
ceded part of Alexandria county to the United States, Mary¬ 
land ceded Washington county, both constituting the District 
of Columbia; both areas are within the exterior boundaries of 
these States as created; therefore, both States within those 
boundaries may apply their compensation laws in the District 
of Columbia (if there are any Virginia areas in the District) 
thus leaving the District of Columbia workmen’s compensation 
law hanging in mid-air. 

Finally, the extraterritorial provisions of the compensation 
law of another jurisdiction are as much applicable with respect 
to an injury occurring on United States property within the 
boundaries of a State as they are applicable to injuries occur¬ 
ring in any other areas within the admittedly exclusive or ple¬ 
nary jurisdiction of a state. The District of Columbia compen¬ 
sation law has the same status as the workmen’s compensation 
law of any state ( Gudmundsonv . Cardillo, supra); accordingly, 
the extraterritorial provision of the local law would apply to'an 
injury sustained by an employee (otherwise within the purview 
of the local law) even though the injury occurred on property of 
the United States within the boundaries of Virginia or any other 
state. Appellant’s argument that the 1936 Act repealed the 
extraterritorial provision in the local compensation law, insofar 
as it relates to injuries outside the District on Federal projects 
and property, is without any basis of support in the statute. 
If Congress intended to modify the extraterritorial provisions of 
States’ workmen’s compensation laws, as contended, there cer¬ 
tainly would have been a positive statement of intention in the 
statute in this respect, in view of its importance. And Congress 
must be presumed to know that workmen’s compensation laws 
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have extraterritorial provisions. The cases cited by appellant 
(page 35) namely, the Young and Breeding cases, merely hold, 
respectively, (a) that local law is exclusive and the employee 
may not sue his employer at law (employee cannot have two 
remedies against his employer), and (b) that this Act does not 
relate to Federal employees. Neither case is in point. 

CONCLUSION 

m 

In conclusion, the appellees again mention that the only 
question in this case is whether Lawrence was an employee 
within the purview of the District of Columbia workmen's com¬ 
pensation law. The question is solely one of statutory con¬ 
struction of the local compensation law. It does not involve 
the construction of any other statute. The inception of the 
employment was in the District of Columbia, there was employ¬ 
ment in the District of Columbia, and unquestionably status 
was established in the District sufficient to bring the case within 
the purview of section 1 of the local compensation law. The 
employee was a resident of the District, with attachments here 
which had not been severed. He had no attachments in Vir¬ 
ginia other than his transitory job. He was under one general 
superintendent with respect to all of his work in the Metropoli¬ 
tan area. He was also under a carpenter foreman who looked 
after both jobs on which he worked, all evidence indicating one 
general employment notwithstanding several possible places 
of work. 

The District of Columbia had not severed its interest in 
Lawrence at the time of injury, and if he had become a public 
charge, there would have been the likelihood that his main¬ 
tenance and maintenance of his family would have been a 
matter of public concern to the District of Columbia. Public 
policy in cases of this kind would dictate the continuance of 
the protection of the District of Columbia workmen’s compen¬ 
sation law in the absence of compelling reasons to the contrary 
( U . S. Casualty Co. v. Hoage, deputy commissioner , 64 App. 
D. C. 284 ; 77 F. (2d) 542). The creation and maintenance of 
“status of employment” in the District of Columbia is fac- 
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tually established by the employment contract having been 
made in the District of Columbia and work having been per¬ 
formed here, which distinguishes this case from the so-called 
Gudmundson case, supra. “Status of an employee of an em¬ 
ployer carrying on business in the District of Columbia,” 
along with elements, in possible border-line cases, showing a 
public interest in the welfare of the employee or his family 
are considered in applying the compensation statute to the 
case ( B. F. Goodrich Co. v. Britton , deputy commissioner, 
decided November 29, 1943, plus U. S. Casualty Co. v. Hoage, 
supra). 

All of the points raised in the appellant’s brief, in an effort 
to inject the possible application of the Virginia compensation 
law, have been fully shown to be irrelevant and immaterial, 
and to have resulted from a misconception of the law. 

For the above reasons it is respectfully suggested that the 
order of the United States District Court dismissing the com¬ 
plaint was proper and should be affirmed. 

Edward M. Curran, 

United States Attorney, 

Daniel B. Maher, 

Assistant United States Attorney, 
Attorneys for Appellee Frank A. Cardillo. 

Robert A. Wilson, 

Attorney for Charles E. Lawrence, Jr. 

Ward E. Boote, 

Chief Counsel, 

United States Employees’ 

Compensation Commission. 

Herbert P. Miller, 

Associate Counsel, 

Of Counsel. 


s. i. Bovtxiairr ntniriM omesi im* 





IN THE UNITED STATES COURT 1 OE APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. S566 

THE TRAVELERS INSURANCE COMPANY, 

APPELLANT 

! vs. ! 

FRANK A. CARDILLO. DEPUTY COMMISSIONER. 
UNITED STATES EMPLOYEES’ COMPENSATION 
COMMISSION, DISTRICT OF COLUMBIA COMPEN¬ 
SATION DISTRICT. AND CHARLES E. LAWRENCE, 
JR.. APPELLEES 

i 

APPEAL FROM THE DISTRICT COURT OF THE IGNITED STATES FOR 
THE DISTRICT OF COLUMBIA 




TRANSCRIPT OF RECORD 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 

April Term, 1943 


No. 8566 

THE TRAVELERS INSURANCE COMPANY, A COR¬ 
PORATION, APPELLANT 
vs. 

FRANK A. CARDILLO, DEPUTY COMMISSIONER, 
UNITED STATES EMPLOYEES’ COMPENSATION 
COMMISSION, DISTRICT OF COLUMBIA COMPEN¬ 
SATION DISTRICT, AND CHARLES E. LAWRENCE, 
JR., APPELLEES 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


FILED JULY 13, 1943 





INDEX TO APPENDIX 

Subject Index 


PLEADINGS) DOCKET ENTRIES AND OTHER PAPERS DESIGNATED BY 

STIPULATION 


Bill of Complaint for Review of Compensation Award. .. 
Findings of Fact by Deputy Commissioner.. 


Motion of Intervening Defendant to Dismiss Complaint. 

Motion of Defendant Cardillo to Dismiss Complaint... 

Findings of Fact and Conclusions of Law of Mr. Justice O'Donoghue 
Order Dismissing Complaint. ..... 


TRANSCRIPT OP TESTIMONY AND PROCEEDINGS - AT HEARINGS DESIG 

NATED BY STIPULATION 

Statement of Claim... 

Statement of Appellant's Defense___ 

Testimony of Claimant Charles E. Lawrence, Jr. 

Testimony of Charles E. Lawrence, Sr... 

Testimony of Carl G. Freschen....... 

Testimony of Tullio Sellecchia..... 

Testimony of Ralph Myers. .. 

Testimony of Sigurd Wikoren...... 


.’>52273—«a 


















UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 

April* Term, 1943 


No. 8566 

THE TRAVELERS INSURANCE COMPANY, A 
CORPORATION, APPELLANT 
vs. 

FRANK A. CARDILLO, DEPUTY COMMISSIONER, 
UNITED STATES EMPLOYEES’ COMPENSATION 
COMMISSION, DISTRICT OF COLUMBIA COMPEN¬ 
SATION DISTRICT, AND CHARLES E. LAWRENCE, 
JR.. APPELLEES 


appeal from the district court of the united states for 

THE DISTRICT OF COLUMBIA 


INDEX 

Caption: Original Print 

Bill of complaint_ 1 1 

Compensation order_ 3 3 

Findings of fact_ 3 3 

Award_ 5 5 

Transcript of testimony at hearing before the Deputy 

Commissioner_ 7 6 

Motion of Charles E. Lawrence, Jr., for leave to intervene.. 89 49 

Order granting Charles E. Lawrence, Jr., leave to intervene 

as party defendant- 90 50 

Motion of intervening defendant to dismiss complaint_ 91 50 

Motion of Frank A. Cardillo to dismiss complaint_ 93 52 

Findings of fact and conclusions of law_ 95 53 

Findings of fact- 95 53 

Conclusions of law_'_ 98 56 

Order granting motions to dismiss complaint_ 99 56 

Notice of appeal_ 100 57 

Memorandum: June 21, 1943. Cost bond on appeal 

($250.00) filed_ 100 58 

Statement of points_ 101 58 

Order as to original papers and exhibits_ 103 59 

Stipulation as to matters to be included in the record— 104 60 

Clerk’s certificate_... 106 .61 


v 
















FRANK A. CARDTLiLO, DEPUTY COMMISSIONER ET AL. 1 

District Court of the United States for the District of 

Columbia 

Civil Action No. 17943 

The Travelers Insurance Company, a Corporation, 

plaintiff 

vs. 

Trank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, et al., defendants 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above-entitled 
action, to wit: 

1 In the District Court of the United States for the 

District of Columbia 

Civil No. 17943 

The Travelers Insurance Company, a Corporation, Wash¬ 
ington Building, Washington, D. C., plaintiff 

vs. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, 514 10th Street NW., 
Washington, D. C., defendant 

[Filed Dec. 2, 1942. Charles E. Stewart, Clerk.] 

Bill of complaint for review of compensation award 

1. The plaintiff, The Travelers Insurance Company, is a 
body corporate, having an office and doing business in the Dis¬ 
trict of Columbia. The defendant, Frank A. Cardillo, is a 
Deputy Commissioner, United States Employees’ Compensa¬ 
tion Commission, District of Columbia Compensation District. 
The jurisdiction of this Court is derived from the provisions of 
the Longshoremen’s and Harbor Workers’ Compensation Act 
of March 4,1927 (44 Stat. 1424; U. S. C. Title 33, Chapter 18, 
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THE TRAVELERS INSURANCE COMPANY 


sec. 901 et seq.) as made applicable to the District of Columbia 
by the Act of May 17,1928 (45 Stat. 600, Chapter 612, sec. 1 ; 
D. C. Code 1929, Title 19, Chapter 2, sec. 11). 

2. On February 13th, 1942, Charles E. Lawrence, Jr., was an 
employee of the Cayuga Construction Corporation as an ap¬ 
prentice carpenter, working on a certain underpass, being a 
United States project under construction by said employer for 
the United States War Department, and located on the Memo¬ 
rial Highway in Arlington, Virginia, which Highway and un- 
deipass are United States property, exclusive jurisdiction over 
which has been granted to the State of Virginia by the United 
States insofar as workmen’s compensation is concerned. The 
contract for the construction of said underpass, on which 
Lawrence was working at the time of his injury, was, as found 
by the Deputy Commissioner, separate and distinct from all 
other contracts which said employer had undertaken to per¬ 
form either in the District of Columbia or elsewhere. The 

liability of said employer for compensation under the 
2 ! District of Columbia Compensation Act as well as under 

the Compensation Act of the State of Virginia was in¬ 
sured at that time by the plaintiff. 

3. On said February 13th, 1942, the said Lawrence received 
certain injuries during the course of his said employment on 
said United States Government project, for which injuries the 
said Lawrence filed a claim against said employer for compen¬ 
sation under the District of Columbia Compensation Act, which 
claim was controverted on the ground that the injury did not 
come within the provisions of said Act. 

4. Thereafter a hearing on said claim was held by the de¬ 
fendant, who, on November 12th, 1942, made a Findings of 
Fact and issued an Award in favor of the claimant, a copy of 
which is hereto attached and made a part hereof. The tran¬ 
script of the testimony adduced at the hearing and the accom¬ 
panying exhibits are also made a part hereof. 

5. With respect to said Memorial Highway underpass on 
which the said Lawrence was working at the time of his in¬ 
juries, the status of employer and employee did not exist in 
the District of Columbia; said Lawrence at said time was not 
an employee of an employer carrying on an employment in 
the District of Columbia; said claim for compensation did not 
come within the provisions of the District of Columbia Com¬ 
pensation Act, but by law comes under the exclusive jurisdic¬ 
tion of the State of Virginia; and said Findings of Fact and 
Award are not in accordance with law. 
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WHEREFORE, the plaintiff prays: 

1. That the said Frank A. Cardillo, Deputy Commissioner, 
be enjoined from enforcing or attempting to enforce the afore¬ 
said award of compensation. 

2. That this Honorable Court wholly suspend or set aside 
said award of said Deputy Commissioner Cardillo. 

3. That plaintiff have such other and further relief as is just. 

Swingle and Swingle, 

By Ernest A. Swingle, 

Ernest A. Swingle, 

805 Colorado Building, Washington, D. C., 

Attorneys for Plaintiff. 

Edwin A. Swingle, 

Trial Attorney. 

3 United States Employees’ Compensation Commission 
District of Columbia Compensation District 
Compensation Order Award of Compensation 
Case No. 14720-8 

In the Matter of the Claim for Compensation Under the 
District of Columbia Workmen’s Compensation Act, 
Charles E. Lawrence, Jr., claimant 

vs. 

Cayuga Construction Corporation. Employer; The Trav¬ 
elers Insurance Company, Insurance Carrier 

[Filed Dec. 2, 1942. Charles R. Stewart, Clerk.] 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary and a hearing hav¬ 
ing been duly held in conformity with law, the Deputy Com¬ 
missioner makes the following 

Findings of fact 

That on February 13, 1942, the claimant herein was in the 
employ of the employer above named, whose address is 30 
Vesey Street, New York, New York; that the employer was sub¬ 
ject to the provisions of an Act of Congress approved May 17, 
1928, entitled “an Act to provide compensation for disability 
or death resulting from injury to employees in certain employ¬ 
ments in the District of Columbia, and for other purposes”; 
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that the liability of the employer for compensation under the 
said Act was insured by The Travelers Insurance Company; 
that on the said day the claimant herein, while performing 
service as a carpenter apprentice for the employer on or at the 
Memorial Highway underpass located between Arlington 
Cemetery, Virginia, and the Lincoln Memorial Bridge, and 
while engaged in working on wall forms, sustained personal in¬ 
jury resulting in his disability when he lost his balance and fell 
from a scaffold, sustaining compression fractures of the body 
of the sixth and seventh dorsal vertebrae and of the first lumbar 
vertebra, and a fracture of the right scapula; that written no¬ 
tice of the injury was not given to the employer within thirty 
days but that the employer had knowledge of the injury 
4 and has not been prejudiced by the lack of such written 
notice; that the average weekly earnings of the claim¬ 
ant herein at the time of the injury amounted to $52; that the 
employer furnished the claimant with medical treatment, etc., 
in accordance with the provisions of section 7 (a) of the Act; 
that prior to the injury the claimant had worked for the Cay¬ 
uga Construction Corporation, the employer herein, on the 
Scott Circle underpass in the District of Columbia from Sep¬ 
tember 18, 1941, to October 31, 1941; that upon completion of 
such job he obtained employment with the McCloskey Com¬ 
pany and worked at the Union Station until January 12, 1942; 
that on the following day, January 13, 1942, he returned to 
work for the Cayuga Construction Corporation and was re¬ 
hired at the South Capitol Street Bridge job in the District of 
Columbia; that he continued to be so employed until January 
20, 1942; that on January 21, 1942, the claimant was “picked 
up” on tiie job by the foreman and taken to the Lincoln Me¬ 
morial Bridge underpass job, which is about one-fifth of a mile 
from the Virginia end of the Lincoln Memorial Bridge; that 
without being rehired he worked on the latter job until the date 
of the injury, February 13,1942, with the exception of one day 
and two hours when he was sent back to the District of Colum¬ 
bia and he worked on the South Capitol Street Bridge job; that 
at the time of the injury the employer was engaged in construc¬ 
tion work under three separate contracts, the South Capitol 
Street Bridge job in the District of Columbia, the Livingstone 
Road job located on the line between the District of Columbia 
and Southeast Maryland, and the Lincoln Memorial Bridge 
underpass job; that the said three jobs were under one man¬ 
agement and one foreman; that the equipment and materials 
were from time to time transferred from one project to an¬ 
other; that the employer was a New York Corporation but 
maintained field offices in the District of Columbia and at the 
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Lincoln Memorial Bridge underpass job; that the employer 
also maintained a storage yard in the District of Columbia 
where materials and equipment were stored; that all of the em¬ 
ployer’s jobs were serviced from such storage yard; that at 
the time of the injury the claimant had not severed his 

5 connection as a resident of the District of Columbia; 
that the home which he was building at Cabin John, 

Maryland, was about one-half completed; that he had partly 
moved into it but maintained a room in his father’s residence 
in the District of Columbia, where he received his mail and 
stored some of his clothes; that at the time of the injury the 
employer was carrying on employment in the District of Co¬ 
lumbia; that the claimant’s contract of employment was en¬ 
tered into in the District of Columbia; that such contract of 
employment contemplated employment in the District of Co¬ 
lumbia as well as on the Lincoln Memorial Bridge underpass 
job; that the claimant’s employment with the employer was 
continuous and that he was transferred from the District of 
Columbia to the State of Virginia, and that no new or separate 
contract of employment in the State of Virginia was entered 
into; that the claim comes within the purview of the District 
of Columbia workmen’s compensation law; that as a result of 
the injury the claimant was wholly disabled from February 13, 
1942, to July 7, 1942, inclusive, and he is entitled to 20 5/7 
weeks’ compensation at the maximum rate of $25 per week for 
such temporary total disability; that on July 8,1942, the claim¬ 
ant returned to work as a carpenter, apparently at the same 
rate of pay as he received at the time of the injury; that the 
extent, if any, of permanent residuals of the injury is undeter¬ 
minable at this time; that the compensation for temporary 
total disability to and including July 7, 1942, is $517.86; that 
nothing has been paid to the claimant as compensation. 

L T pon the foregoing findings of fact, the Deputy Commis¬ 
sioner makes the following 

AWARD 

That the employer, Cayuga Construction Corporation, and 
the insurance carrier, The Travelers Insurance Company, shall 
pay to the claimant herein compensation as follows: for tem¬ 
porary total disability, 20 5/7 weeks at the rate of $25 per 
week, from February 13, 1942, to July 7, 1942, inclusive, 
amounting to $517.86, which amount is due and payable forth¬ 
with. 

6 A fee for legal services rendered the claimant in con¬ 
nection with this claim is approved in favor of Attorney 

Robert A. Wilson, 736 Bowen Building, Washington, D. C., in 
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the amount of $50, such sum to constitute a lien upon and be 
paid out of this award. 

Given under my hand at Washington, D. C., this twelfth day 
of November 1942. 

(Signed) Frank A. Cardillo, 

Deputy Commissioner, 
District of Columbia Compensation District. 

PROOF OF SERVICE 

I hereby certify that a copy of the foregoing compensation 
order was sent by registered mail to the claimant, the employer, 
the insurance carrier, attorney for the claimant, and attorney 
for the respondent, at the last known address of each, as 
follows: 

Mr. Charles E. Lawrence, Jr., Spring Street, Cabin John, 
Maryland. 

Cayuga Construction Corporation, 30 Vesey Street, New 
York, New York. 

The Travelers Insurance Company, Washington Building, 
Washington, D. C. 

Robert A. Wilson. Esq., 736 Bowen Building. Washington, 
D. C. 

Erhest A. Swingle. Esq.. Colorado Building, Washing¬ 
ton, D. C. 

(Signed) Frank A. Cardillo, 
i Deputy Commissioner. 

Mailed November 12, 1942. 

8 1 TRANSCRIPT OF TESTIMONY AT HEARING 

United States Employees’ Compensation Commission 

For the District of Columbia 

% 

Before Hon. Frank A. Cardillo, Deputy Commissioner for the 

District of Columbia 

Case No. 14720-8 

Charles E. Lawrence, Jr., claimant 

vs. 

Cayuga Construction Co., employer 

Travelers Insurance Co., insurance carrier 

Pursuant to notice, this matter was heard before Honorable 
Frank A. Cardillo, Deputy Commissioner, United States Em- 
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ployees’ Compensation Commission, at Washington, D. C. t 
on the 23rd day of June 1942. • - ; 

Appearances: Robert A. Wilson, 736 Bowen Building, Wash¬ 
ington, D. C., for the claimant. Ernest A. Swingle, Esq., Colo¬ 
rado Building, Washington, D. C., for the carrier. 

10 The Deputy Commissioner. The hearing in this case 
is upon application of the claimant, Charles E. Law¬ 
rence, Jr., who has filed a claim for compensation, alleging that 
on February 13, 1942, while employed as a carpenter appren¬ 
tice for the Cayuga Construction Corporation and while work¬ 
ing on the Memorial Avenue underpass, he sustained an injury 
resulting in his disability, which is described as follows: 

“I was preparing to climb down off the wall. I took hold of 
a top whaler, and it was not nailed, causing me to lose my bal¬ 
ance and fall off backwards, sustaining three fractured verte¬ 
brae, two fractures in the shoulder, internal injuries, and minor 
cuts and bruises/’ 

That is the claim. The claim has been controverted by the 
employer and the Travelers Insurance Company, and no com¬ 
pensation has been paid. What is the defense in the case? 

Mr. Swingle. May I ask where the claim says the accident 
occurred? 

The Deputy Commissioner. Memorial Avenue underpass. 

Mr. Swingle. Do you claim that is in the District of Co¬ 
lumbia? 

Mr. Wilson. It is a question in my mind, depending 
upon where the high water mark of the Potomac 

11 River is. That is the boundary line of the District of 
Columbia. 

The Deputy Commissioner. That is one of the questions 
involved, whether the accident occurred in the District terri¬ 
tory or not. 

Mr. Wilson. It is whether it is in the District of Columbia 
or whether it is in Virginia. 

Mr. Swingle. Do you make any claim as to whether this 
happened in the District of Columbia? 

Mr. Wilson. I am making a claim that it is within the juris¬ 
diction of the commissioner. 

Mr. Swingle. Under the extra-territorial provisions of the 
act. 

Mr. Wilson. Under the extra-territorial provisions of the 
act. 

The Deputy Commissioner. Let us try to define the issues 
a little clearer, Mr. Wilson, if we can. I presume Mr. Swingle 
wants to know whether you are claiming this is District ter¬ 
ritory. 
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Mr. Wilson. I want to say this at this time: I am not able 
to prove at this time that it is District of Columbia territory 
or that it is Virginia territory. That question will have to be 
resolved by records and surveys and so on, which I suppose are 
available and are matters of public record. 

12 1 Mr. Swingle. Do you have them with you? 

Mr. Wilson. I haven't got them with me, but they 
are matters of public record. Aside from that, you can even 
raise a constitutional question as to the matter of the District 
of Columbia ceding that territory back to the state of Virginia. 
That is a matter that has never been passed upon. I don't claim 
here that I am going to raise a constitutional question as to 
whether Congress had the authority to cede that back to 
Virginia. 

Mr. Swingle. I think that the carrier is entitled to know 
what it has got to need here, and I presume you have inves¬ 
tigated this case and know what you are claiming. 

Mr. Wilson. I am claiming, simply, that the testimony will 
show that the claim comes within the jurisdiction of the Deputy 
Commissioner for the District of Columbia. Now, I don’t be¬ 
lieve that I am obligated to draw the issue any finer than that. 
I don’t propose to at this time to put in any evidence, and 
surveys as to the exact location. I don’t want to put in evi¬ 
dence of that kind. I do want to put in some evidence as to 
approximate distance this underpass is. At the same time I 
don’t want to foreclose myself from raising the issue, if it 
1 possible to raise it in the form of a brief. 

13 Mr. Swingle. I think you are required to elect in 
making your claim whether this accident happened with¬ 
in the jurisdiction of the District of Columbia or whether you 
are making a claim under the extra-territorial part of the 
act. 

Mr. Wilson. I disagree with you entirely. 

The Deputy Commissioner. Assuming that it should be 
found that it is not District territory, do you still contend 
that there is some jurisdiction under the act? 

Mr. Wilson. I still contend that there is jurisdiction under 
the act but at the same time, Mr. Commissioner, I don’t 
want to foreclose myself from a determination as to whether 
it is District territory or whether it is Virginia territory. 

The Deputy Commissioner. That is the reason that we are 
trying to get the issues clear. 

Mr. Wilson. Counsel is trying to foreclose me. 

The Deputy Commissioner. We don’t want to foreclose you 
on Anything. What we want to do is to get the issues clear. 
Your claim is that this injury occurred either in District terri- 
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tory, or, if it is not District territory, then, that the 

District ’hat still has jurisdiction because of the extra-territorial 
provisions. 

14 Mr. Wilson. That is right. 

Mr. Swingle. Of course, I desire to object to proceed¬ 
ing with the hearing without Mr. Wilson electing to state under 
what he is bringing his claim. 

The Deputy Commissioner. That is part of the proof. 

Mr. Swingle. I just want to state my objection to it for 
future use. 

The Deputy Commissioner. Now, what other defense do 
you have? 

Mr. Swingle. Our defense is that the injury does not come 
within the provisions of the District of Columbia Compensation 
Act, that the employer is a New York Corporation having no 
office in the District of Columbia, that the claimant is a resi¬ 
dent of the state of Maryland, that at the time of the injury 
the employment of the employee was not connected with or 
incidental to any employment or business of the employer 
within the District of Columbia, that the injury occurred in 
Virginia, where the claimant has an adequate remedy under 
the Compensation Act of that state. 

Also, we maintain that the burden of proof is upon the em¬ 
ployee to establish the jurisdiction of the District of Columbia 
Act, and that no presumption applied. 

15 I have already stated that the employee must state 
w’hether he claims his injury comes within the provisions 

of the act pertaining to the District of Columbia or whether he 
claims the extra-territorial provisions of the act apply. 

As to the question of the extant of disability, I presume that 
the Deputy Commissioner might desire to handle that matter 
in the same way in which he was handling the Gunmundson 
case, and if the case is found to be compensable under the Dis¬ 
trict of Columbia Act, to determine the extent of disability. 

The Deputy Commissioner. Is it agreeable with you that 
we confine ourselves at this hearing solely to the question of 
jurisdiction? 

Mr. Wilson. Yes. 

The Deputy Commissioner. And if jurisdiction is found 
under the District of Columbia Compensation Law that a fur¬ 
ther hearing will be held on the extent of disability. 

Mr. Wilson. Yes. 

The Deputy Commissioner. You may call your first witness, 
Mr. Wilson. 

Mr. Wilson. I want to state my usual objection. I think in 
a claim of this kind there is a presumption under the act that 
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1 the claim comes within the jurisdiction of the Deputy 

16 Commissioner, and, therefore, the burden of proof is on 
the employer and the insurance carrier to show that the 

claim does not come within the jurisdiction of the Deputy 
Commissioner, and it is their obligation to proceed first. 

The Deputy Commissioner. Don’t let us dispute that. We 
will go ahead and take whatever testimony is here. 

Mr. Wilson. I will call the claimant, Charles Edward Law¬ 
rence, Jr. 

* * • 

Charles E. Lawrence, Jr., Spring Street, Cabin John, Mary¬ 
land^ and 1009 C Street Northwest, Washington, D. C., the 
claimant, called as a witness on his own behalf, being first duly 
sworn, testified as follows: 

Direct examination by Mr. Wilson: 

Q. Mr. Lawrence, I believe we might just as well start out 
with the matter of your residence, since it has been made. You 
have stated to the reporter at the present time that you have 
two addresses, one at Cabin John, Maryland. Now, will you 
please explain about your address at Cabin John, Maryland, 
just in your own words? 

A. I have a house under construction, which is not com¬ 
pleted, no sanitary arrangements, no plumbing, no heating. I 
merely moved in to finish it. 

17 1 I still receive mail in the District of Columbia; I still 

have District license plates on my car. I still have most 
of my clothes in the District of Columbia. 

Q. This house at Cabin John, Maryland, how near is it to 
being completed on the outside? 

A. About fifty percent. 

Q. Has it got all the siding on it? 

A. No. sir; on two sides there is nothing but soft siding and 
paper. 

Q. Is there any running water in the house? 

A. No, sir. 

Q. Do you intend to put running water in the house when 
you are able to complete it? 

A. Yes, sir. 

Q. Are there any fixtures in the house? 

A, Only electric and telephone. 

Q. There are no water fixtures, toilet fixtures, or kitchen, 
fixtures? 

A. No, sir. 

Q. Why is it that there are no such fixtures in the house? 

A. The house is not near enough completed. 
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Q. How long have you been living there? 

A. I moved in the Saturday before Christmas. 

Q. December 1941? 

18 A. Yes, sir. I had been in the house a little over 
thirty days when the injury occurred. 

Q. Now, Mr. Lawrence, how are you paying for this house? 
A. I was paying-for it out of my income. 

Q. You have no loan on the house? 

A. No, sir. 

Q. Have you any loan on the lot? 

A. The lot is not paid for. 

Q. How much do you owe on the lot? 

A. A little over $700. 

Q. Have you been able to carry the payments on it? 

A. No, sir. 

'Q. Have you been able to make some special arrangements 
with the bank? 

A. Yes, sir. 

The Deputy Commissioner. Do you think all these de¬ 
tails are important to this issue? 

Mr. Wilson. I think all these details are important because 
the question comes up in such cases as to whether or not the 
claimant may become a public charge and the effects that the 
loss of income from disability may have on his economic status, 
1 believe, should be in the record, if the Commissioner please. 
The Deputy Commissioner. Make it out as brief as you 
can. 

19 Mr. Wilson. I will make it as brief as I can. 

By Mr. Wilson: 

Q. Now, have you had to make some special arrangements 
with the loan company because of your disability? 

A. Yes, sir. 

Q. You have? 

A. Yes, sir. 

Q. What arrangements have you made? 

A. They have remedied the payments. That is, they are 
letting me pay the interest only and nothing on the principal 
up till the time I am able to return to work. 

Q. Now, where have you been taking .your meals since you 
have been disabled? 

A. 1009 C Street. 

Q. In the District of Columbia? 

A. Yes, sir. 

Q. Whose residence it that? 

A. My father’s. 
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Q. What year? 

A. 1941. 

Q. Did you leave your employment there? 

A. Yes, sir; the job was completed as far as I was concerned. 
Q. The job was completed as far as you were concerned? 

A. Yes, sir. 

Q. Where did you go? 

A. With McCloskey, at Union Station. 

Q. In what capacity? 

A. Carpenter. 

22 Q. In what capacity did you work for the Cayuga 
Construction Company at Scott Circle underpass? 

A. Carpenter apprentice. 

Q. How long did you work with McCloskey? 

A. To January 12, 1942. 

Q. Where were you working with McCloskey? 

A. At the Union Station. 

The Deputy Commissioner. He did not say when he started. 
Mr. Wilson. I believe he did. 


By Mr. Wilson: 

Q. When did you start with McCloskey? 

A. November 3rd. 

Q. In what year? 

A. 1941. 

Q. And you left there January 12,1942? 

A. Yes, sir. 

Q. Now, when you left McCloskey, where did you go to 
work? 

A. Cayuga. 

Q. With the Cayuga Construction Company? 

A. Yes, sir. 

Q. You returned to work for them? 

A. Yes, sir. 

Q. On what day was that that you returned to work 
23 for them? 

A.-January 13. 

Q. Where did you go to work? 

A. South Capitol Street Bridge. 

Q. South Capitol Street Bridge? 

A. Yes. 

Q. Now, when you reported to work for the Cayuga Con¬ 
struction Company at the South Capitol Street Bridge— 

Mr. Swingle. He said North Capitol Street. 

The Witness. South Capitol Street. 
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By Mr. Wilson: 

Q. (Continuing.) Can you explain just when you got there? 
Tell us about obtaining your employment there. 

A. Well, my father spoke for me. My father was already 
employed there. And I went on the job and showed my card 
to the job steward and went to work. 

Q. You went to work? 

A. Yes, sir. 

Q. Now, did they sign you up there for anything? 

A. Yes; after 4:00 of the same day. 

Q. After 4:00 they signed you up? 

A. Yes, sir. 

Q. Who signed you up? 

A. Mr. Frechen. 

Q. Mr. Frechen signed you up? 

24 A. Yes. 

Q. Now, how long did you continue to work at the 
South Capitol Street job? 

A. I worked over on the Memorial Bridge job until the 20th 
of January. 

By the Deputy Commissioner: 

Q. You worked there until the 20th of January? 

A. Yes, sir. 

By Mr. Wilson: 

Q. You worked there until January 20th or January 19th. 
A. January 20th. 

Q. You worked there until January 20th? 

A. Yes, sir. 

Q. What year? 

A. 1942. 

Mr. Swingle. I might say our time record shows that he 
worked there until January 21, if it makes any difference. 

Mr. Wilson. I don’t think it is too material, so long as it is 
around the 20th. 

By Mr. Wilson: 

Q. You finished there on January 20th? 

A. Yes, sir. 

i Q. What was told to you at that time? 

A. The following morning we picked up Mr. Wiggin 

25 and went up to the Memorial Avenue Bridge. 

Q. Who is Mr. Wiggin? 

A. The foreman. 

Q. He was the foreman of the South Capitol Street job? 

A. Yes, sir. 
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Q. And on January 20th he told you to pick up and go along 
with him? 

A. Yes, sir. 

Q. Did you pick him up the next morning? 

A. Yes, sir. 

Q. Where did you take him? 

A. To the Lincoln Memorial Bridge underpass. 

Q. Is that an underpass? 

A. Yes, sir. 

Q. Now, can you locate the Lincoln Memorial Bridge under¬ 
pass, approximately, from some land mark? 

A. After you cross the Lincoln Memorial Bridge, it is .025 
of a mile from the end of the Lincoln Memorial Bridge. 

Q. From the end of the Lincoln Memorial Bridge? 

A. It is one-tenth of a mile around the circle and three 
quarters of a tenth of a mile across. 

Q. Then there is another bridge beyond the circle? 

A. Yes, sir. 

Q. That is a railroad underpass? 

A. Yes, sir. 

26 Q. It is marked with signs on each side of the road? 

A. Yes, sir. 

Q. How far is it from the circle to there? 

A. It is three quarters of a tenth across the bridge, the length 
of the bridge itself. 

Q. How far is it from there? 

A. Three quarters of a tenth. 

Q. Three quarters of one tenth? 

A. Yes, sir. 

Q. Now, so the record can be cleared, I wonder if you would 
state those distances again. Start at the end of the Lincoln 
Memorial Bridge. 

A. It is one tenth of a mile around the circle. 

Q. One tenth of a mile around the circle? 

A. Yes, sir. That is to the end of the railroad bridge. 

Q. That is to the end of the railroad underpass? 

A. Yes, sir. 

Q. Then how far is it from the end of the underpass to the 
Lincoln Memorial underpass? 

A. Well, it is one-tenth all around the circle. W T hen you get 
to the end of the Lincoln Memorial Bridge, I mean, and it is 
one-tenth of a mile around those two. 

Q. Between those two? 

A. Yes, sir. 

Q. And how far beyond? 
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A. Three quarters of a tenth of a mile across the railroad 
bridge and three quarters of a tenth of a mile from the end 
of the railroad bridge to the spot where I fell. 

Q. Making it how far from the end of the Lincoln Memorial 
Bridge to the underpass? 

A. Two and one-half tenths. 

Q. Which is a little more than a fifth of a mile? 

A. Yes, sir. 

Q. Now, you started working on what date? 

A. The ‘21st. 

Q. What time did you report for work there on the 21st? 

A. At 7:30. 

Q. Is that the regular starting time? 

A. Yes, sir. 

Q. Were you signed up? 

A. No, sir. 

Q. Did you have to show your union card to anyone? 

A. Not in the morning; in the afternoon they appointed a 
steward to it. 

Q. In the afternoon? 

A. Yes, sir. 

Q. Were you signed up that afternoon or that evening? 

A. No, sir. 

28 Q. Were you ever signed up for work there? 

A. No, sir. 

Q. At this time how long did you continue to work there? 

A. I worked until the Thursday afternoon of January 29. 

Q. You worked there, then, from January 21 until January 
29? 

A. Yes, sir. 

Q. And what time on January 29 did you stop working 
there? 

A. 2:00 o’clock. 

Q. Did you go home at that time? 

A. Yes, sir. 

Q. Were you given any instructions when you went home as 
to what you were to do the next morning? 

A. To report the following morning back at the South Capi¬ 
tol Street. 

Q. You were to report the following morning? 

A. Yes, sir. 

Q. Did you report, then, the following morning? 

A Yes sir 

Q. What date was that? 

A. The 30th. 
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* 

Q. You reported on January 30th to the South Capitol Street 
underpass? 

A. Bridge. 

29 Q. When you started to work for them the second 
time, you were employed by the Cayuga Construction 

Company? 

A. Yes, sir. 

Q. Now, what time did you start to work there on January 
30th. * 

A. At 7:30. 

Q. 7:30 is the regular starting time? 

A. Yes, sir. 

Q. Were you signed up at that time? 

A. No, sir. 

Q. You were not? 

A. No, sir. 

Q. Were you ever signed up again at that job? 

A. No, sir. 

Q. Did you ever have to show your union card? 

A. We only have to show it on the first of the month. 

Q. The first of the month? 

A. Yes, sir. 

Q. Now, how long did you work there at that time? 

A. I worked there that one day, Friday, and I reported back 
there on a Monday, February 2. 

Q. You reported back there on Monday, February 2? 

A. Yes, sir. 

Q. At what time did you report there on February 2? 

A. Starting time. 

30 Q. How long did you work there on February 2? 

A. A couple of hours. 

Q. Then what happened? 

A. I was told to go back to the Lincoln Memorial Bridge 
underpass. 

Q. After you had been working there, you were told to report 
back on the Lincoln Memorial underpass? Is that correct? 

A. Yes, sir. 

Q. Did you report over there? 

A. Yes, sir. 

Q. Were you paid for the time which you spent going from 
South Capitol Street to the Lincoln Memorial underpass? 

A. Yes, sir. 

Q. You were paid for that time? 

A. Yes, sir. 

Q. Then you started to work on the Lincoln Memorial under¬ 
pass sometime in the late morning of- 
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A. February 2. 

Q. February 2? 

A. Yes, sir. 

Q. Now, how long did you work there? 

A. Until the 13th. 

Q. That is approximately ten and one-half days, includ¬ 
ing Sundays and Saturdays? 

31 A. Yes, sir. 

Q. What happened on the 13th? 

A. I fell around 11:00 o’clock. 

Q. You fell around 11:00 o’clock and you were disabled? 

A. Yes, sir. 

Q. Now, in your capacity working for the Cayuga Construc¬ 
tion Company when you were employed by them at the South 
Capitol Street underpass, what was your job? 

A. Carpenter apprentice. 

Q. You were carpenter apprentice? 

A. Yes, sir. 

Q. Did you continue to work for them as carpenter appren¬ 
tice until you were injured? 

A. Yes, sir. 

Q. In your capacity as carpenter apprentice did you come 
in contact with any of the engineers on the job, government 
engineers. 

A. We saw them around. 

Q. Did they talk to the carpenters and carpenter apprentices 
about the work? 

A. They talked to the carpenters once in a while. 

Q. Do you know what government department they were 
from? 

A. The District of Columbia. 

Q. What government department had to do with the 

32 Lincoln Memorial underpass? 

A. The Federal Government. 

Q. Was there any engineer there from the state of Virginia? 
A. No, sir. 

Mr. Wilson. You may inquire. 

Cross-examination by Mr. Swingle: 

Q. What is that book you have been looking at? 

A. That is my time book that I have maintained since I 
have been working as a carpenter. 

Q. Do you remember giving a statement to a representative 
of file Travelers Insurance Company about this accident? 

A. Yes, sir. 

Q. Is this the statement here? 
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A. Yes, sir. 

Q. Now, isn’t it a fact that in this statement here you stated 
that, “I have lived at Cabin John, Maryland, for two years.” 

A. That is off and on. I have lived there. 

Q. You have lived off and on for that length of time? 

A. I was building this house and I used to stay at my mother- 
in-law’s house. 

Q. You spent quite a bit of time there? 

A. I spent more time in the District of Columbia. 

33 Q. You spent quite a bit of time out there, haven’t 
you? 

A. Since the Saturday before Christmas I have. 

Q. Is your house near any water main out there? 

A. Yes, sir. 

Q. How close? 

A. On the Conduit Road; I imagine about two hundred feet 

Q. Two hundred feet? 

A. Yes. There are springs and wells. 

Q. On your property? 

A. There is no well on my property. There is a spring on 
the property. But you can’t use the water. 

Q. Did you use the water at all? 

A. No, sir. There is typhoid in it. 

Q. You don’t maintain that you are on the regular payroll 
of the Cayuga Construction Company, like an office clerk 
would be, do you? 

Mr. Wilson. I object because I don’t believe the witness 
would know what you mean. 

The Deputy Commissioner. Do you know what the ques¬ 
tion is? 

The Witness. No, sir; I don’t. I was going to ask them 
what he meant. 

By Mr. Swingle: 

Q. I mean this: have you worked for any other con¬ 
tractors than McCloskey and the Cayuga Construction 

34 company? 

A. Yes, sir. 

Q. In other words, you would work on one job until it is 
finished and then you go to another job, either for the same 
employer or some other employer where you can find work? 

A. Yes, sir; wherever I can find work. 

Q. For instance, if you got out of work you would not loaf 
around? You would get a job with some other contractor? 

A. Yes, sir. 
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Q. What was the type of work at this 1600 South Capitol 
Street job? 

A. Concrete form. 

Q. What were they building? 

A. An underpass. 

Q. An underpass for what? 

A. For traffic from 16th Street. 

Q. Traffic for 16th Street? 

A. District traffic. The traffic runs under 16th Street circle. 
Q. I said the South Capitol Street job. 

A. South Capitol Street job? That is a bridge. 

Q. That is a bridge? 

A. Yes, sir. 

35 Q. So that you had a bridge at South Capitol Street, 
which was one job? 

A. Yes, sir. 

Q. Then you worked on another job at Scott’s Circle under¬ 
pass from 16th Street? 

A. I worked there first. 

Q. Those were two separate jobs, I presume? 

A. Yes, sir. 

Q. Then you worked on what we call the No. 1 bridge at 
Arlington, Virginia? 

A. Yes, sir. 

Q. And that is the third job? 

Mr. Wilson. I object, unless he qualifies what he means by 
jobs. 

The Deputy Commissioner. I presume the witness would 
not answer unless he knows what is meant. 

By the Deputy Commissioner: 

Q. Before you answered the question, did you understand 
what the question was? 

A. Yes, sir. The 16th Street Circle job was a separate job 
I worked on and left there at the completion of the job; when 
the other two jobs were being maintained at the same time by 
the same company and by the same men. 

By Mr. Swingle: 

Q. They were not being run by the same seat of gov- 

36 emmental authority, were they? 

A. I would not know that. I did not see the con¬ 
tracts. I don’t know who they are for. 

Q. Do you know the man’s name or the governmental in¬ 
spector that came over to the job in Virginia? 
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A. You mean at the Memorial Avenue underpass? There 
are two engineers, Mr. Patrick and Mr. Harrison. 

Q. They were federal engineers? 

A. Under public roads; yes. 

Q. How do you know? 

A. I checked that up. I knew Mr. Patrick and I did not 
know who the other one was. 

Q. When did you call him up? 

A. I called up a couple of days ago. 

Q. For the purpose of testifying here? 

A. I wanted to find out. I knew I would be asked who the 
engineers were. 

Q. Now, on the South Capitol Street job, I think you said 
there was a District of Columbia inspector there. 

A. Yes, sir. 

Q. What was his name? 

A. Mr. Sweeney. 

Q. Now, what relationship, if any, was there between 
this job being done in the District of Columbia, the South 
Capitol Street job, and the job being done for the 

37 War Department over there across the river. 

A. Relationship between the two jobs? 

Mr. Wilson. I object to that. I don’t know how this man 
would know that. 

The Deputy Commissioner. If you know you may answer 
it. 

The Witness. I do know they were the same men working 
on both jobs, and I believe the same material was used on both 
jobs and I took my orders from Mr. Wikoren on both jobs, and 
I saw the same superintendent on both jobs. 

Q. You mean you saw the same material and the identical 
machinery on this job over here in Virginia on the South Capi¬ 
tol Street job? 

A. What I do know, I saw the truck driver pick up concrete 
shoes, and he was told to take them to the other job, No. 1 
bridge, and I know that there was a lot of other material there, 
like pumps, and I also know the same men worked on both jobs. 

Q. Of course, it would be physically impossible to put the 
same material in both jobs, identically the same material. 

A. No; I mean the material which can be used. 

Q. You said material. You are coming down to equipment. 

A. That is material. 

38 Q. You can’t use material on both jobs; you mean 
equipment, don’t you? 

A. I still maintain it is material. 
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Q. In other words, I suppose that some of the same trucks 
haul to one job and they haul to another job? 

A. The Cayuga Company has its own trucks. 

Q. Did they haul material? 

A. Yes. 

Q. Did they have the same driver? 

A. As far as I know. 

Q. Did you ever see the same driver hauling out to the Vir¬ 
ginia job, and hauling out to the South Capitol Street job? 

A. Yes, sir. 

Q. As long as five or six days on a stretch? 

A. Well, he was going back and forth from one job to an¬ 
other for nails or whatever they happened to need. 

Q. What was there in connection with the work that was 
being done across the river that was for the purpose of the the 
job in Washington? 

Mr. Wilson. I object. I don’t see how that is material. 

Mr. Swingle. You have been objecting because you don’t 
want the true facts to come out. 

39 Mr. Wtlson. Wait a minute. I don’t know just 
what you are saying. You asked a question that cer¬ 
tainly is not clear to me. You are asking for an opinion. 

The Deputy Commissioner. It is expected that the witness 
will nOt answer unless he knows, naturally. So if you know, you 
may answer. 

The Witness. What was the question? 

By Mr. Swingle: 

Q. Do you know whether those two jobs were separate and 
distinct jobs or whether they were being done for the same 
governmental agency? 

A. I never saw the blue prints. I don’t know who the job 
was for or anything like that. I never saw the specifications 
on that. 

Q. What was the job over in Virginia for? 

A. An underpass. 

Q. An underpass for what? 

A. The new War Department highway, as far as I know, 
from what I read in the papers. 

Q. What was the job on South Capitol Street for? 

A. A bridge for South Capitol Street. 

Q. Did that have anything to do with the War Department 
over in Virginia? 

A. Both bridges—what do you mean? 

Q. Did this bridge in Washington have anything to do with 
the bridge over in Virginia? 
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A. As far as traffic; no, sir. 

Q. The Cayuga Construction Company had not any 
office building in Washington? 

A. Yes, sir. 

Q. It had? 

A. It had one on the job, a field office. 

Q. You mean the usual shack? 

A. Well, that is where they hire men and sign them up. 

' Q. Just for the purpose of that job? 

A. Yes, sir. 

Q. Did they have a similar shack or office in Washington? 

A. In Washington? 

Q. Yes. * 

A. I just told you, on the South Capitol Street job. 

Q. And in Virginia? 

A. Yes, sir; the same office was moved from the 16th Street 
underpass. 

Q. That was a construction office, would you call it? 

A. The same thing; a field shack. 

Q. A field shack? 

A. Yes, sir. 

Q. Was there any other office in Washington that the Cayuga 
Construction Company maintained? 

A. Not that I know of. They are in New York City, their 
offices. 

41 Q. It is a New- York corporation? 

A. As far as I remember. 

Q. Have you applied for compensation under the Virginia 
act? 

.A. No, sir. 

Q. Why not? 

A. I don’t think I come under the Virginia act? 

Q. So when you went to work out at the No. 1 bridge in 
Virginia, you stayed there except for the one day that you came 
back to work on the South Capitol Street bridge? Is that 
correct? 

A. I was over there on a Friday and two hours on another 
day. 

Q. You continued to work across the river on that No. 1 
bridge, except for one day and a couple of hours that you came 
in to work on the South Capitol Street job? Is that correct? 

A. Yes, sir. 

Q. For McCloskey and Company you say you worked as a 
carpenter? 

A. Yes, sir. 
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Q. Have you got a union card as a carpenter? 

A. No, sir. 

Q. Did you have to show any cards there? 

A. Yes, sir. 

42 Q. What card did you show? 

A. A carpenter’s apprentice card. 

Q. And they put you on as a carpenter? 

A. Yes, sir. If they need a man as a carpenter they will hire 
him. 

Q. You went on as an apprentice? 

A. I went there to work with my father. 

Q. As a carpenter? 

A. As a carpenter apprentice. 

Q. Did you work with your father? 

A. I worked with him and I worked around him. 

. Q. What was his job? 

A. He was a carpenter. 

Q. Did he go to the War Department bridge and work when 
you were over there? 

A. He did at times, yes, sir; not the day I went. 

Q. Is he working there now? 

A. No, sir. 

Q. Assuming for the moment that this job across the river 
is in Virginia, is that the only time outside of the District of 
Columbia that you have worked with the Cayuga Construc¬ 
tion Company? 

A. What did you say? I 

Q. Have you worked for the Cayuga Construction Company 
outside of the District of Columbia? 

43 A. No, sir. 

Q. I have a statement here that you made in which 
you stated: 

“I did not ask to be transferred to Virginia and did not com¬ 
plain about being transferred.” 

Do you remember making that statement? 

A. Yes, sir. 

Q. Did you further state: 

“I worked on the Virginia job from January 22nd to the date 
of the injury continuously, except on January 30th, when I 

worked at the South Capitol Street job- 

A. I would like to make one statement while you are reading. 
Q. I am asking you whether that statement is true. 

A. Those dates are not correct because I do not have any 
books. He is the one that wrote these statements. 

Q. All the rest of the statement is correct, is it, outside of 
the dates? 
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A. Not necessarily. Mr. Lyons asked me the questions. 

Q. He wrote it out and showed it to you? 

A. Yes, sir. 

Q. And you made some corrections in the dates, too, didn’t 
you? 

A. I made some corrections, but I could not give him all 
the dates. 

44 Q. Well, at the time, those were the dates that you 
gave him? 

A. Yes, sir; and he knew at the time this report was guess 
work. 

Q. So outside of those places where corrections are made as 
to dates, this statement is correct? 

A. I would not swear to it. I know that I have lived in 
Cabin John since December. 

Q. You were living in Cabin John, Mary laud, two years? 

A. He asked me how long I had been out there. He did 
not say continuously. 

Q. The other statements are correct, aren’t they, outside of 
the dates? I am not trying to trap you. What I am trying 
to bring out is this, that whenever you referred to the Me¬ 
morial Bridge job, you always talked about it as the Virginia 
job and the job over in Virginia. 

A. I did not talk about it that way. Mr. Lyons talked 
about it. I did not request him to word it that way. He asked 
me for a statement when after I gave him a statement and 
he wrote something down, he asked me if it were correct and 
would I sign it, and I said I would. It is not sworn to and 
the dates, were guess work because I did not have my time 
book. 

Q. It would not have to be sworn to to be true? 

45 A. It could not be exact without being able to check 
up, and he is the one who wrote the statement. 

Q. The time book does not show anything about this job 
in Virginia, does it? Have you got anything in the time book 
* about the Virginia job? 

A. It says the Cayuga Construction Company and M. B. 

Q. You haven’t got anything there about any particular 
job? 

A. No, sir. 

Mr. Wilson. May I inter’upt, Mr. Commissioner, to ask 
what all this is about? 

Mr. Swingle. I am trying to determine what he thought 
about the matter. 

. Mr. Wilson. Certainly, what he thought about the matter is 
not material as to whether the job comes under the jurisdic- 
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tion of this commissioner or not, whether he was working in 
the District of Columbia or in Virginia. 

Mr. Swingle. I just thought the man ought to know whether 
he was working in the District of Columbia or not. 

The Deputy Commissioner. That would be a conclusion 
I would have to draw. 

By Mr. Swingle: 

Q. I think you said you go across the bridge there, and cross 
the river. 

A. Yes, sir. 

46 Q. To get to this job over there? 

A. Yes, sir. 

Q. Then you passed over that bridge onto some solid ground, 
is it? 

A. An underpass to the bridge. 

Q. There is some ground between the railroad underpass 
and the river, is there not? 

A. Yes, sir. 

Q. How wide is that stretch of land? 

A. One-tenth of a mile around the circle. That is as close 
as I could calculate it. I did not have anything to measure 
with. 

Q. You did not measure the distance from the water's edge 
to the underpass? 

A. No, sir. 

Q. The railroad tracks? 

A. I did not measure it with any tape; no, sir. I measured 
it with a speedometer as close as I could get it. 

Q. How many city blocks do you estimate it would be from 
the edge of the river over to the end of the bridge No. 1 that 
you were working on and fell? 

A. How many city blocks? 

Q. Yes. 

A. From the edge of the river? 

Q. Yes. 

47 A. I never looked down to the edge of the river once; 

I could not tell you. 

Q. So you are not able to testify how far this job was from 
the high-water mark? 

A. I measured it from the end of the Lincoln Memorial 
Bridge. I have noted exactly where it is. 

Q. Do you know how far back from the end of the bridge 
the edge of the river is, the distance from the end of it, from 
the river to the end of the bridge here? 
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A. No, sir; that would have to do with the river changing. 
That is changing every day. 

Q. I am asking you a question. Let us decide that. 

The Deputy Commissioner. If you know, you can answer it. 
The Witness. No, sir. 

By Mr. Swingle: 

Q. Do I understand you to say that you don’t know in feet 
or yards or in city blocks how far it is from the edge of the river 
there at high water up to where you were working on this 
bridge? 

A. No. sir. 

Mr. Swingle. That is all. 

Redirect examination by Mr. Wilson: 

48 Q. Counsel has continually referred to a statement. I 
wonder if you would explain when you made this alleged 

statement. 

A. I don’t know the exact date. Mr. Lyon came up there. 
Q. Up where? 

A. Up to Cabin John. I was up there staying. It was the 
first couple of days after my accident. I was trying to get a 
little exercise walking, and he at that time left me with the 
impression that this came under the District of Columbia act. 
I did not know at the time that he was working for Virginia, 
and he asked me different questions and he wrote out this state¬ 
ment and asked me to sign it. 

Q. What was his name? 

A. Mr. Lyon. 

Q. Do you know who he is? 

A. He is a representative of the Travelers Insurance Com¬ 
pany, the same man who was at the hearing before. 

Q. Did he tell you that this statement would be used in evi¬ 
dence at any formal hearing? 

A. No. 

Q. Did he tell you to be careful about giving the exact 
information? 

A. No, sir. 

Q. Did he ask for a general statement or did he ask for exact 
details? 

49 A. A general statement. 

Q. In other words, he seemed to you to be just trying 
to get a general picture of the facts involved in your accident? 
A. Yes, sir. 

Q. Now, at the time of your injury you were working for 
the Cayuga Construction Company? 
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A. Yes, sir. 

Q. Do you know how long you had continued in their em¬ 
ploy or how long you would have continued if you had not 
been hurt? 

A. What do you mean? 

Q. How long you would have continued? 

A. From the time I started? 

Q. Do you have any idea how long after—I am trying to look 
into the future. Do you have any idea how long you would 
have been retained in the employ of the Cayuga Construction 
Company if you had not been disabled? 

Mr. Swingle. I object to that. How can he know? 

The Deputy Commissioner. You may answer if you know. 

A. I may have still been there. 

By Mr. Wilson: 

Q. You may have, but you don’t know whether you 

50 still would have been there or not? 

A. No, sir. 

Q. Do you know whether or not you would have been trans- 
fer’ed from the Lincoln Memorial underpass back to the South 
Capitol Street job? 

Mr. Swingle. I object to that. 

The Deputy Commissioner. This is all speculation. 

Mr. Swingle. It is speculation. 

By the Deputy Commissioner: - 

Q. When did you first work for the Cayuga Construction 
Company? 

A. September 18,1941. 

Q. That was the first time you ever worked for this em¬ 
ployer? 

A. Yes, sir; that was at the 16th Street underpass. 

Q. Where did you work before that? 

A. Before that? At Sears Roebuck, at Wisconsin Avenue 
and Aldemarle Streets. 

Q. As what? 

A. As carpenter apprentice. I was putting in fixtures, a 
new type of work I had never been on before. 

Q. Did you describe on direct examination how you received 
the employment the first time you worked for the Cayuga 
Construction Company? 

51 A. How I received it? 

Q. How did you get your work there? 

A. I went in the office and asked Mr. Wikoren for a job. 

Q. What kind of an office and where? 



FRANK A. CARMLLO, DEPUTY COMMISSIONER ET AL. 29 

A. The field office at 16th Street circle. 

Q. Who is that? The foreman? 

A. Yes, sir; this gentleman here. 

Q. Now, in your description of the places where you worked, 
I find that you have mentioned only two construction com¬ 
panies that you worked for since September 1941, the Cayuga 
Construction Company and McCloskey. 

A. Yes, sir; since September. 

* Q. And there were no other employers that you worked for 
during that period up to the time of the injury? 

•A. No,sir. 

Q. What address did you give your employer, the Cayuga 
Construction Company? 

A. I don’t remember. 

Q. What address did you put down on your report of injury? 

A. Cabin John. 

Q. And in your claim for compensation you put down the 
same thing? 

A. Yes, sir. 

Q. Is that the legal address that you gave the em¬ 
ployer? 

52 A. It probably was. I want to show you my district 
address that I maintained. 

Q. How are you paid by the Cayuga Construction Com¬ 
pany? By the day or the week or the hour? 

A. By the week. We are paid at the end of every week. 
We were paid on a Wednesday up to the preceding Friday. 

Q. I don’t mean how often you are paid. Are you paid by 
the hour or by the day or by the week? 

A. By the hour. 

Q. By the hour? 

A. Yes, sir! 

Q. How long have you been a carpenter’s apprentice all 
together? 

A. Three years. 

Q. Now, what is this C Street address. 

A. 1009. 

Q. Does any relative of yours live there? 

A. My father. That is where I lived up until I started this 
house. 

Q. Was that before you were married or after? 

A. Before and after. I lived in the district. 

Q. Did you move out immediately after your marriage? 

A. No, sir. I lived across the street from my father’s house, 
in his other house, 1008 C Street. 
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* . 

Q. Are you still under treatment? 

53 A. Yes, sir; lam still in a body cast. 

Re-cross-examination by Mr. Swingle: 

Q. When you were working on the job at South Capitol 
Street you got your pay every week, I suppose, in an envelope? 

A. Yes, sir. 

Q. When you went across the river to the War Department 
did you get paid in an envelope on that job? And the day and 
two hours, I think you said, when you later worked at South 
Capitol Street- 

The Deputy' Commissioner. One day and two hours. 

Mr. Swingle. Yes. 


By Mr. Swingle: 

Q. Did you get a separate envelope for that? 

A. I got a separate envelope for the day, but not for the 
couple of hours. 

Q. Where was that envelope handed to you? 

A. I could not tell you. I received two envelopes on Me¬ 
morial Bridge on the 24th. 

Q. Two-separate envelopes? 

A. Yes, sir. That was with my time. That was for my time 
cn the South Capitol Street job and the Memorial Bridge job. 
These were defense jobs. > 

54 Q. You were over to the Memorial Bridge job when 
you got those two envelopes? Is that correct? 

A. The first time. The second time I received two on the 
South Capitol Street job. 

Q. I don’t understand the first time and the second time. 
You mean when you first went to the Memorial Bridge job you 
had some money coming to you from the South Capitol Street 
job? 

A. Yes, sir. 

Q. So that they made out their envelopes for that job, or did 
they send it over to the Memorial Bridge job? 

A. I don’t know how the payroll was made up, but I received 
two envelopes from the timekeeper. Inclusive of the 24th I 
received two envelopes of the Memorial Bridge job, and inclu¬ 
sive of the 30th I received two envelopes from the South Cap¬ 
itol Street job. 

Q. If you were on the Memorial Bridge job and had two 
envelopes coming to you, would one of those envelopes be sent 
ever from the South Capitol Street job? 

A. I don’t know whether it was made up all in one. I know 
it was made up by some'timekeeper for both jobs.- 
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Q. You don’t whether it was made up for different 
jobs? 

A. I could not tell you that. All I know is that these defense 
jobs go by numbers. 

Q. You don’t know why they had two envelopes? 

55 A. Because they had two defense jobs and they came 
under two different headings. 

. Mr. Swingle. That is all. Next witness. 

Mr. Wilson. I will call Charles Lawrence, Sr. 

» • * * » 

Charles E. Lawrence, Sr., 1009 C Street, Northwest, Wash¬ 
ington, D. C., a witness called on behalf of the claimant, being 
first duly sworn, testified as follows: 

Direct examination by Mr. Wilson: 

Q. Mr. Lawrence, are you any relation to the claimant in 
this case? 

A. Yes, sir; his father. 

Q. Have you ever been employed by the Cayuga Construc¬ 
tion Company ? 

A. Yes, sir. 

Q. When were you first employed by the Cayuga Construc¬ 
tion Company? 

A. The first part of February 1941. 

Q. The first part of February 1941? 

A. Yes, sir. 

Q. Where were you employed? 

A. 16th and Massachusetts Avenue, Scott’s Circle. 

Q. Scott’s Circle underpass? 

56 A. Yes, sir. 

Q. How long did you work there? 

A. I am not positive of the date that I worked there. 

Q. Could you give us the approximate length of time that 
you worked there? 

A. I would say around eight months or something like that. 
Q. Did you leave there then? 

A. Yes, sir. 

Q. Were you employed at that time or at any other time by 
the Cayuga Construction Company? 

A. Yes, sir. 

Q. About how long after you left the Scott’s Circle underpass 
were you reemployed by them? 

A. About six weks; probably two months after that. 

Q. About two months after that? 

A. Yes, sir. 

Q. Where were you employed at that time? 
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A. At South Capitol Street. 

Q. South Capitol Street? 

A. Yes, sir. 

Q. You have been in the room and heard your son testify? 
A. Yes, sir. 

Q. And when you say South Capitol Street, do you mean 
South Capitol Street Bridge? 

57 A. Yes, the South Capitol Street Bridge. 

Q. Who employed you on the South Capitol Street 

Bridge? 

A. Mr. Wikoren. 

Q. What was his capacity? 

A. Foreman. 

Q. Who employed you when you first went to work for them 
at Scott Circle? 

A. George Schuster. He was the superintendent. 

Q. What was your position at Scott’s Circle underpass? 

A. Carpenter. 

Q. When you were employed at South Capitol Street, what 
was your position when you were first employed? 

A. Carpenter. 

Q. How long did you work there as a carpenter? 

A. I would say—I don’t know. I don’t remember just how 
long I was there. Something like three months; probably four. 

Q. After you had been working there as a carpenter did you 
become a sort of foreman or assistant foreman? 

A Yes sir 

Q. For the South Capitol Street job? 

A. Yes, sir. 

Q. That was a sort of promotion, wasn’t it, from a carpenter? 
A. Yes, sir. 

58 Q. A better job than a carpenter? 

A. It was more trouble and more headaches. 

Q. And more pay? 

A. Yes, sir. 

Q. How did you happen to receive this promotion at South 
Capitol Street? 

A. Well, Mr. Wikoren was going to leave there and go to the 
Memorial underpass. 

Q. He left there, than, and went to the Memorial underpass 
and you became a sort of boss of carpenters at the South Capitol 
Street job? Is that correct? 

A. That is correct. 

Q. Now, did Mr. Wikoren ever return to South Capitol 
Street, to the job at South Capitol Street? 

A. Yes, sir. 
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Q. In what capacity would he return to that job? 

A. Well, he would tell me how he wanted things done, and 
also on the Livingstone Road Bridge. 

Q. Was there another bridge there? 

A. Yes, sir; at the district line. 

Q. Was the company putting that up, too? 

A. Yes, sir. 

Q. Now, Mr. Wikoren would come and give you instructions 
as to how the work was to be done? 

A. Yes, sir. 

59 Q. You worked as sort of his lead man and inter¬ 
preter? 

A. In other words, he would be the general foreman. _ 

Q. He would be the general foreman? 

A. Yes, sir. 

Q. And you would be what? 

A. Just an assistant. 

Q. An assistant? 

A. That is right. 

Q. And Wikoren would be the one who would give orders at 
the South Capitol Street job? 

A. That is right. 

Q. And he continued to give those orders even after he had 
left for the Memorial underpass? 

A. That is right. 

Q. After you were at South Capitol Street, that is, after you 
were hired there, did you continue to work there continuously? 
A. No. 

Q. Where else did you work? 

A. I worked on an office building on this Lincoln Memorial 
job. 

Q. On this Lincoln Memorial job? 

A. The first time I worked over there was on a Sunday? 

Q. For the Cayuga Construction Company? 

A. Yes, sir. 

60 Q. You were transferred, than, from the South Capi¬ 
tol Street job to the Lincoln Memorial job? 

A. That is right. 

Q. About when was that? 

A. Well, I don’t remember the date. I don’t recall. But I 
remember it was on Sunday. 

Q. You worked there on Sunday? 

A. Yes. 

Q. Then did you go back to the South Capitol Street job? 

A. No, sir. 
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Q. Were there any other occasions when' you were ordered 
over to the Lincoln Memorial underpass job? 

A. Yes, sir; I was over there on Thursday, the 12th of Feb¬ 
ruary. 

Q. You were there? 

A. Yes. 

Q. How long have you been working there up until the 12th 
of February? 

A. I have been there all week. 

Q. How did you happen to remember that date and not the 
others? 

A. Simply because the boy got hurt on Friday, the 13th. 

Q. And you were transferred from one job to another? 

A. Yes, sir. 

Q. In your capacity as carpenter foreman, were you 

61 asked to send any men from the South Capitol Street 
job over to the Memorial job? 

A. Yes, sir; on the Sunday that I went over there my under¬ 
standing was that I was to pick up an apprentice boy I had and 
another timber man, and we were to go over there and to put 
up a temporary building over at bridge four. 

Q. Which is bridge four? 

A. I don’t know. I never was on that job. But the same 
day. that same Sunday, I went over to work at the Memorial, 
on the office. 

Q. You worked as a carpenter over there? 

A. Yes, sir. 

Q. Do you know any other employees who were transferred 
from one job to another? 

A. Yes; I got practically all my men on the Memorial job 
from Livingstone Road. They were transferred to me there. 

Q. Were they ever asked to stay on the Lincoln Memorial 
job? 

A. Yes; when I would catch up over there I would send them 
back. 

Q. Do you know whether or not the Cayuga Construction 
maintained any yards, any storage yards, in the District of 
Columbia? 

A. They have a yard somewhere in the southeast or 

62 southwest. 

Q. They have a yard in the southwest? 

A. Somewhere over there. I know they have to get their 
equipment out of their yard. 

Q. Do you know whether any equipment was sent from the 
South Capitol Street job over to the Memorial Bridge job? 
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A. Yes; they used to have to transfer concrete chutes and 
also tarpaulins and a vibrator and pumps. 

Q. They would be transferred from one job? 

A. That is right. 

Q. Would they be transferred back again when they were 
needed? 

A. Yes, sir. 

Q. How long did you continue to work for the Cayuga Con¬ 
struction Company? Do you know the approximate date? 

A. Well, the last time I worked for them—probably six 
months was the last time. I am not positive. 

Q. About six months the last time? 

A. Yes. 

Q. At the time you left their employ were you still working 
on the South Capitol Street Bridge? 

A. At that time the South Capitol Street Bridge was tem¬ 
porarily shut down. 

Q. Do you know about when they temporarily shut it 
down? 

63 A. Well, it was shut down—there wasn’t any work 
done on that bridge in January, to speak of. 

Q. But you were working there in February? 

A. Yes; we had gone back there. 

Q. And the Livingstone Road job, which is at the district 
line, you were working on both of those? 

A. Yes, sir; but we were working back and forth. 

Q. Did they have work and were they doing work there, do 
you know, on February 13 and subsequent to that date? 

A. Yes. They had been working there and they were doing 
work there that day. We were pouring concrete on the 13th 
of February. . 

Q. And they had carried on work since that time on the Liv¬ 
ingstone Road job? 

A. Yes; they did on the Livingstone Road. But at South 
Capitol Street, I never worked there after that. 

Q. After February 12th? 

A. Not very much, because my time was taken up on Living¬ 
stone Road. 

Mr. Wilson. Those are all the questions I have. 
Cross-examination by Mr. Swingle: 

Q. Mr. Lawrence, it was not an unusual thing, though, for 
a contractor to have more than one job going at the 

64 same time in a large place like Washington? 

A. No, sir. 
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Q. It is rather the fact, isn't it, to send equipment back and 
forth on the various jobs? 

A. Yes. 

Q. If you fall short of tools or men or materials, it is cus¬ 
tomary to have one feed the other? 

A. Yes; one hand to feed the other, in other words. 

Qj The Cayuga Company is a New York corporation, isn’t it? 

A. Asfar asl know; yes. 

Q. They have a head office? 

A. Yes; they have their head office in New York. 

Q. They don’t have any office in Washington here outside of 
the field office? 

A. The field office. 

Q. I don’t suppose you made any measurements as to the 
distance from the south bank of the Potomac River down to this 
No. 1 bridge? 

A. No; I did not make them, but my car did, so I will be re¬ 
sponsible for the car if it is not the right mileage. 

Qj Did you assist in making measurements there? 

A. No; I was just driving the car. 

Mr. Swingle. I think that is all. 

65 The Deputy Commissioner. Do you have any other 
witnesses, Mr. Wilson? 

Mr. Wilson. Yes. sir; I would like to call Mr. Carl Freschen. 

* # # * * 

Carl G. Freschen. Cabin John, Maryland, a witness called 
on behalf of the claimant, being first duly sworn, testified as 
follows: 

Direct examination by Mr. Wilson: . 

Q. Mr. Freschen, have you ever been employed by the Cay¬ 
uga Construction Company? 

A. Yes, sir. 

Q. When were you employed by them? 

Aj From December until about six weeks ago. That would 
make it about May. 

Q, December of what year? 

A. 1941. 

Q. From December 1941, till May 1942? 

A. About six months. 

Q. In what capacity were you employed? 

A. Assistant to Mr. Schuster. 

Q. Who is Mr. Schuster? 

A. Assistant superintendent. 

Q, Where did you perform most of your work? 

A. South Capitol Street. 
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66 Q. You were on the South Capitol Street Bridge? 

A. Yes. . 

Q. That is the same job that we have been speaking about? 
A. Yes, sir; both bridges. 

Q. You have been in the room and heard the testimony? 

A. Yes, sir. 

Q. Now, who was over you, your immediate superior? 

A. Mr. Schuster. 

Q. He was general superintendent? 

A. Yes, sir. 

Q. Did he give you orders? 

A. That is right. 

Q. Do you know whether he is also in charge and superin¬ 
tendent on the job known as the Lincoln Memorial underpass 
job? 

A. Yes, sir. 

Q. He was in charge of both jobs? 

A. Yes, sir. 

Q. And he would give orders to you? 

A. Yes, sir. 

Q. And I assume he would give orders to whomever would 
be in charge? 

A. Yes. 

Q. Now, do you know who was the general foreman on the 
South Capitol Street job? 

67 A. Mr. Wikoren. 

Q. Is he also the general foreman on the job over at 
the Lincoln Memorial? 

A. As far as I know. 

Q. In your capacity as superintendent is it usually custo¬ 
mary to try to handle jobs, two jobs at once if it is possible. 

A. If it is possible you handle all you can. 

Mr. Wilson. Those are all the questions I have of Mr. 
Freschen. 

Mr. Swingle. I have no questions. 

The Deputy Commissioner. That is all. 

Mr. Wilson. I would like to call Mr. Sellecchia. 

* . # * # * 

Tullio Sellecchia, 1310 12th Street, Northwest, Washing¬ 
ton, D. C., a witness called on behalf of the claimant, being first 
duly sworn, testified as follows: 

Direct examination by Mr. Wilson : 

Q. Now, Tullio, who is your present employer? 

A. What? 

Q. Who is your present employer? 
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A. The Cayuga Construction Company. 

Q. When were you first employed by the Cayuga Con- 

68 struction Company? 

A. I don’t remember exactly; 1938 or 1939. 

Q. In 1938? 

A. Or 1939. 

Q. Where were you employed by them? 

A. In New York City. 

Q. You were employed by them in New York City? 

A. Yes, sir. 

Q. How long did you continue to work for them in New 
York? 

A. I came to Washington. 

Q. Did they ask you to come down to Washington? 

A. They asked me if I wanted to come to Washington and 
I said yes, and so I came to work for them. 

Q. Where did they start you to work when you came to 
Washington? 

A. Scott Circle. 

Q. How long did you continue to work there? 

A. When we started we were supposed to finish it. 

Q. Until you finished? 

A. Not completely finished, but I don’t remember the date. 
I think it was until October or November. 

Mr. Swingle. Mr. Cardillo, maybe I can shorten 
it. 

69 i Mr. Wilson. Maybe you will stipulate with me as 

to this. 

Mr. Swingle. Maybe you had better ask him what you 
want. 

By Mr. Wilson: 

Q. When you finished working at Scott’s Circle, where did 
they have you work? 

A.' I went over to the yard. 

Q. To the yard? 

A. Yes. 

Q. Where was the yard? 

A. I went up to the yard and cleaned some lumber, in the 
southwest. 

Q. That was in southwest Washington? 

A. Yes, sir. 

Q. They have a storage yard down there? 

A. Some lumber, a few beams; I beams. 

Q. They keep equipment down there? Is that right? 

A. No equipment. 
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Q. Only lumber? 

A. Lumber. 

Q. Then when you finished working down there, where did 
you go? 

A. To South Capitol Street. 

Q. You were at South Capitol Street? 

A. Yes. 

70 Q. Did you continue to work over there or did they 
transfer you to any other place? 

A. I was transfer’ed once or twice to bridge 1. 

Q. Bridge 1? Is that the Memorial underpass? 

A. Yes. 

Q. And you have continued to work for the Cayuga Con¬ 
struction Company in the District of Columbia and on the 
Memorial underpass from February, 1941, until the present 
time? 

A. Yes, sir: 

Q. Your work has been continuous? 

A. It has been continuous; all the time. 

Q. Right on through? 

A. Right on through. 

Q. Are you still employed by them? 

A. Yes. 

Q. You have no idea how long this employment will con¬ 
tinue? 

A. It may be they will keep me longer. 

Mr. Wilson. Those are all the questions I have. 

Mr. Swingle. I have no questions. 

The Deputy Commissioner. That is all. 

Mr. Wilson. I have one other witness that I thought I 
better bring down. Except that perhaps Mr. Swingle 

71 will stipulate with me that Ralph Myers will testify 
that he was transfer’ed on numerous occasions, together 

with other employees. 

The Deputy Commissioner. Somewhat similar to the last 
witness? 

Mr. Wilson. Somewhat similar. His testimony would be 
that he was transfer’ed from one job to another together with 
other carpenters. 

The Deputy Commissioner. Is that witness here? 

Mr. Swingle. I don’t want to stipulate to that. 

Mr. Wilson. It will only take a moment. Mr. Ralph 
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Ralph Myers, Fairfax, Virginia, a witness called on behalf 
of the claimant, being first duly sworn, testified as follows: 

Direct examination by Mr. Wilson: 

Q. Mr. Myers, have you ever been employed by the Cayuga 
Construction Company? 

A. Yes, sir. 

Q. In what capacity? 

A. Carpenter. ' 

72 Q. Where were you first employed by them? 

A. Bridge 1. 

Q. That is the Memorial underpass? 

A. Yes, sir. 

Q. Now, did you worked continuously for them at the Me¬ 
morial underpass? 

A. No; I didn't. 

Q. Where else did you work for them? 

A. I was transfer’ed over to the Livingstone Street bridge. 
Q. Where is the Livingstone Street Bridge? ' 

A. Just on the line, between the District and southeast 
Maryland. 

Q. It is partly in Maryland and partly in the District of 
Columbia? 

A. Right. 

Q. 1 Did you work there continuously or where you transfer’ed 
back and forth? 

A. I was transfer’ed. 

Q. Were you transfer’ed at the end of the workday or were 
you sometimes transfer’ed during the workday. 

A. I think on one occasion I was. 

Q. Were you paid for the time? 

A. Yes, sir. 

Q. Were any other carpenters transfer’ed with you 

73 that you know of? 

A. Yes, sir. 

Q. How many? Do you know? 

A. Four. 

Q. Four carpenters? 

A. Yes, sir. * 

Q. That you know of? 

A. Yes, sir. 

Mr. Wilson. Those are all the questions I have. 

Cross-examination by Mr. Swingle: 

Q. I suppose there were occasions when you were sent from 
one job to another? That is, say your work was finished here, 
you would be sent somewhere? 
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A. No; they needed help on the other job. 

Q. Did you get paid for each job? 

A. We were paid all at the same time with two envelopes. 

Q. Separate envelopes for the different jobs? 

A. Yes, sir. 

By. Mr. Wilson: 

Q. When you were transfer’ed from one job to another were 
you signed up each time you were transferred? 

A. No; I never was signed up for any of them. I was 
signed up when I was first hired. 

74 Mr. Wilson. That is all. 

The Deputy Commissioner. That is all. 

Mr. Wilson. Those are all the witnesses I have. 


Sigurd Wikoren, 1618 Q Street, Northwest, Washington, 
D. C., a witness called on behalf of the carrier, being first duly 
sworn, testified as follows: 

Direct examination by Mr. Swingle: 

Q. Mr. Wikoren, who are you working for now? 

A. The Cayuga Construction Company. 

Q. How long have you been working for them? 

A. From the time they started. I don't know what time it 
was. I believe it was 1935. 

Q. How long? 

A. 1935. 

Q. Well, where did you work for them? 

A. All over. I traveled with them. 

Q. You mean all over the U. S.? 

A. Yes; every job they have I go to. 

Q. Have you done any foreign work for them? 

A. Not yet; maybe I will. 

By the Deputy Commissioner: 

Q. What is your occupation? 

75 A. I am carpenter foreman. 

By Mr. Swingle: 

Q. Carpenter foreman for the Cayuga Construction Com¬ 
pany? 

A. Yes, sir. 

Q. What are your responsibilities as carpenter foreman? 

A. To build the form work. 

Q. Form work for the concrete for the bridge? 

A. That is right. 

Q. Is the Memorial Bridge job and is the South Capitol 
Street job both going on now? 
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A. Yes; they are both going on. - 

Q. Do you have duties to perform at both those jobs? 

A. Oh, yes. 

Q. And do you have any man, any other foreman under you 
at those jobs? 

A. I have an assistant at each job. 

Q. You say you are a carpenter foreman? 

A. I take care of all their work. 

Q. All their work in this vicinity? 

A. That is right. 

Q. Now, what relationship is there, if any, between the South 
Capitol Street and the job over in Arlington, Va.? 

A. Well, they are two separate contracts. 

Q. Separate contracts? 

76 ! A. That, of course, we use the same policy, more or 

less, you know*. Say we hire some men and I am behind 
in one job, I transfer them. That has been done right along. 

Q. Now*, I understand that you took the claimant here over 
to Virginia from this South Capitol Street job? 

A. Yes. 

Q. Now, what was the reason for doing that? 

A. I had two apprentices at that time, and he was good and 
I needed him so I figured I would transfer him. So I had one 
apprentice in his job. 

Q. You left one there and brought Lawrence over to the 
other job? 

A. That is right. 

Q. Have you any records here or map or blueprints or con¬ 
tracts that you could look at and tell us anything about these 
jobs? 

A. I can’t tell you anything about that. These are the 
specifications. 

Q. Are these the specifications on which the jobs are being 
done? 

A. That is the No. 1 job. 

By the Deputy Commissioner: 

Q. The Memorial Bridge job? 

. A. The Memorial Bridge job. 

The Deputy Commissioner. Off the record. 

77 (A discussion was had off the record.) 

By Mr. Swingle: 

Q. This is the bid under w’hich that bridge No. 1 that we 
have been talking about was awarded? 

A. That is right; that is the contract. 
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Mr. Swingle. It reads this way:- 

“Standard government form of invitation for bids (con¬ 
struction contract). Federal Works Agency, Public Roads 
Administration, November 15, 1941, Washington, D. C. 

Sealed bids in single copy only subject to the conditions con¬ 
tained herein will be received until 11:00 o’clock a. m., E. S. T., 
on November 27,1941, and then publicly opened for furnishing 
the materials and performing the work for the construction of 
bridge No. 1, War Department Building—road network, Ar¬ 
lington County, Virginia.” 

By Mr. Swingle: 

Q. Mr. Wikoren, what are the blueprints you have now? 

A. That is just to show—that is the key plan to show the 
location of the water over there. 

Q. What is this a blueprint of? 

A. This is the key plan to locate the job itself. You see, here 
is the job. Here are all the different bridges going over 
78 to the War Building. Here is the Arlington Cemetery 
up there; here is the circle. Here is the Lincoln Me¬ 
morial Bridge around this circle, and then across over the river 
bridge, and then up to the job. 

Now, I will show you the bridge itself. That is halfway 
between this channel here and the Arlington Cemetery, about 
800 feet, I would say, from each one of them. 

Q. That is 1,600 feet. 

A. From this part of the river here, or channel, on to the 
Arlington Cemetery? 

Q. From the edge of the water to Arlington Cemetery? 

A. Well, it is 800 feet from the water. 

Q. And how far is that little stream that you are pointing 
to from the Potomac River? 

A. I believe he mentioned it. How much do you have there? 

Q. You tell us. 

A. Well, I will say two blocks or three blocks, about; just 
the length of the bridge and then around the circle and then 
over the bridge. 

By Mr. Wilson: 

Q. Is this a scale? 

A. This scale is one inch. In that case, from the circle up 
is one thousand feet. All right, I was two hundred feet 
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By Mr. Swingle: 

Q. Where this accident occurred was approximately 
1,000 feet from the end of the bridge by this little water mark 
here? 

A. No; that is from the circle. 

Q. From this circle? 

A. I will still say 800 feet from the stream. 

Q. What is the contour of the ground as to height? 

A. It is high ground. We took out 16 feet to make an 
underground. We took out 16 feet. 

Q. That is right where this accident occurred? 

A. That is right. 

Q. And that is high ground? 

A. That is very high ground. In fact, it comes up sharply. 

Qj Were those blueprints put out by anyone? 

A. By the War Department. 

Q. By the War Department? 

A. Yes; it is under the War Department. They are really 
to show’ what the location of the bridge is. 

Mr. Swingle. I would like to have the record show that this 
blueprint is entitled “Federal Works Agency, Public Roads 
Administration, War Department Building, Road network, 
plans for proposed bridge No. 1, heavy duty road underpass at 
Memorial Avenue, Arlington County, Va.” 

80 By Mr. Swingle : 

Q. Did I ask you whether there was any connection 
between the job that was being done at South Capitol Street 
and the job that was being done at the Memorial Avenue 
Bridge? 

A. It is a separate contract. 

Q. You say they are different contracts? 

A. Yes. 

Q. Is it an unusual thing in your experience doing this con¬ 
tract work for contractors to send equipment and different 
materials and even men from one job to another job, even 
though these jobs are independent? 

A. No; it happened everyday. 

Q. After you asked Mr. Lawrence, Jr., to go over to the 
Memorial Bridge job, he worked there steadily up to the time 
he was injured, except for a day or possibly an hour or so more 
than a day, when he worked at South Capitol Street? 

By the Deputy Commissioner: 

Q. Do you understand the question? 

A. Yes; I understand. Do you mean to say did he work 
at the Memorial Bridge steady? 
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By Mr. Swingle: 
q Yes. 

A. That is right, he did. That is, I don’t believe 

81 he had any rainy days. But he worked steady up there. 

I did not send him back to the other job. 

Q. Now, he did go back on one day? 

A. One day and a couple of hours, he said. If he must be 
right, the records will show. 

Q. If he went there, you did not need him that day? 

A. Sure, maybe I needed him down there. 

Q. There may have been a lack of materials? 

A. That may be; I dont’ remember. 

■ By the Deputy Commissioner: 

Q. What did you mean by a steady job? Let me hear what 
your explanation of a steady job is. 

A. A steady job is a job where the man works right along as 
long as the job lasts. Sometimes they quit on me. 

By Mr. Swingle: 

Q. As far as you know, he was steady over there at the Me¬ 
morial Bridge job? 

A. That is right. 

Q. The Cayuga Construction Company is a New York com¬ 
pany, I believe? 

A. Yes. 

Q. It has no office in either Washington or Virginia, except 
the field shacks. 

A. Field offices; that is all. 

Mr. Swingle. I think that is all. 

82 Cross-examination by Mr. Wilson: 

' Q. Are you a member of the carpenters’ union? 

A. Yes. 

Q. Which local? 

A. 2305, in New York, in Brooklyn. 

Q. Do you work on a traveling card? 

A. Yes; I pay my dues two places. 

Q. You pay your dues here? 

A. Yes. 

Mr. Swingle. Just a moment, Mr. Wilson. I object to the_ 
questions on the ground that they are immaterial and irrele- 
vant. 

The Deputy Commissioner. What is the purpose of this 
inquiry? Are you checking up on his union status? 

• Mr. Wilson. I want to know if he is out of this local. 
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By Mr. Wilson: 

Q. You have a work permit out of this local? 

A. That is right. 

Q. That covers both jobs? 

A. That is right. Whenever they catch me over at South 
Capitol Street, I pay there; when they catch me over in Vir¬ 
ginia, I pay there. 

i Q. Now, you stated in your direct examination that 

83 when Lawrence, Jr., was first transfer’ed to the Lincoln 
Memorial underpass, he worked there steadily until he 

■was injured, except that one day? 

A. That is right; it should be right. 

Q. Now, isn’t it a fact that he worked there on January 21, 
from January 21 until January 29 on the South Capitol Street 
job? 

A. Don’t ask me for dates. I don’t know. I have too much 
to think of. 

Mr. Swingle. What are those dates? 

Mr. Wilson. January 21 until January 29. 

By Mr. Wilson: 

Q. Did you hear Mr. Law’rence, Jr., testify that he started 
working on the South Capitol Street job on January 13? That 
would be approximately correct? 

A. It might be. The records ought to show. 

Q. Then on January 20, he was transfer’ed over to the Me¬ 
morial job. Would that be approximately correct? 

A. I don’t know. I did transfer him. I will say I did trans¬ 
fer him. 

Mr. Swingle. I have a copy of the time sheet. 

Mr. Wilson. I am trying to see if he knows. 

The Deputy Commissioner. This witness testified that he 
transfer’ed the claimant, but he does not remember the 
date. 

84 Mr. Wilson. He has testified only on one occasion 
did Mr. Lawrence work on South Capitol Street. Now, 

that is directly contrary to Lawrence, Jr.’s, testimony. 

MrJ Swingle. This man says that he worked at the South 
Capitol Street job. 

Mr. Wilson. On one day. 

Mr. Swingle. That he worked there originally 
The Witness. He was hired at South Capitol Street. 

By Mr. Wilson: 

Q. He was hired at South Capitol Street? 

A. I took him over to the Memorial Bridge job. Then he 
was back for a day or two, something like that, and then he 
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came back to the Memorial Bridge job and he stayed out there. 
That is as far as I remember. 

Q. I am trying to check up. This is important for the rec¬ 
ord. Lawrence, Jr., testified that he was first hired on the 
South Capitol Street job on January 13. 

A. Maybe; I don't know. 

Q. And that he worked there until January 20. 

A. Yes? 

Q. That you then transferred him to the Memorial Street 
underpass? He testified that he was hired on South Capitol 
Street on January 13 and worked there until January 20, and 
then on January 20 he was transfer’ed over to the South 

85 Capitol Street job and that he worked only eight days, 
when he was transferred back again to the South Capitol 

Street job. 

The Deputy Commissioner. What do you want to know 
from this witness, whether that is so or not? 

By the Deputy Commissioner: 

Q. There were two occasions on which he worked at the 
Memorial job? 

A. It must be one time and then another. I don’t remem¬ 
ber those small things. 

By Mr. Wilson: 

Q. How long have you been working for the Cayuga Con¬ 
struction Company in and about the District of Columbia? 

A. I believe I came here the 10th of February last year. 

Q. What year? 

A. 1941. 

Q. Does the Cayuga Construction Company have any kind 
of a yard? 

A. Yes; we rented a little space down in the southwest sec¬ 
tion. 

Q. What do you store there? 

A. Beams, heavy stores that we can’t take around with us, 
such as iron beans. 

Q. If you needed any I beams on the Capitol Street job, 
would you take them from the Memorial job? 

86 A. We would go to the yard or wherever it would be 
handy. 

Q. In other words, the stores for the Lincoln Memorial job 
were stored in the District of Columbia? 

A. Yes. 

Q. You would take material from the District of Columbia 
to whatever job it was needed for? 

A. Yes, sir. 
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Q. Were you in charge of these jobs? 

A. Three of them. 

Q. Three of them? 

A. Yes. 

Q. Was there work being carried on in the District of Co¬ 
lumbia on February 13? 

A. Yes. 

Q. And work has continued in the District of Columbia? 

A. Yes. 

Mr. Wilson. Those are all the questions I have. 

By Mr. Swingle: 

Q. Mr. Wikoren, this is a paper. Can you refresh your recol¬ 
lection from that as to what date Lawrence. Jr., worked on 
those jobs? 

Mr. Wilson. I object to that. 

The Witness. I can’t. You know I can’t keep track of one 
man. 

87 By Mr. Swingle: 

Q. I show this wage schedule showing the dates and 
the number of hours that were w'orked on these two jobs. 

Mr. Swingle. I would be glad to put it into the record. 

Mr. Wilson. I object to it because I don’t know what it is 
a record of. If you had your bookkeeper here I would be per¬ 
fectly willing, if I could correct some things. But we have 
Lawrence’s testimony in there as to what time he worked at 
each job, and I gather from Mr. Wikoren’s testimony that he 
will say whether Lawrence says as to the dates. 

The Witness. I go by the records. 

Mr. Swingle. Of course, the commissioner is not bound by 
the strict rules of evidence. We got this from the employer. 

The Deputy Commissioner. Suppose you look at it. 

(A discussion was had off the record.) 

The Deputy Commissioner. Is there anything else from this 
witness? 

Mr. Swingle. No. 

The Deputy Commissioner. That concludes the record. Do 
I understand that counsel desire to submit briefs? 

88 Mr. Wilson. Yes. 

# * * # * 

This is to certify that the transcript of testimony herein con¬ 
tained is true and correct. 


Michael Mardiney. 
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89 In the District Court of the United States for the 

District of Columbia - 

Civil Action File No. 17943 

The Travelers Insurance Company, a Corporation, 

plaintiff 

v .. 

Frank A. Cardillo, Deputy Commissioner United States 

Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, defendant 

[Filed Feb. 2,1943. Charles E. Stewart, Clerk.] 

Motion jor leave to intervene 

Now comes Charles E. Lawrence, Jr., by and through his at¬ 
torneys, Joseph A. Padway and Robert A. Wilson, and moves 
this honorable court for leave to intervene and be made a party 
defendant in the above-entitled cause and to file such pleading 
as he may be advised to the complaint of the plaintiff and for 
reasons therefor states as follows: 

That he is the same Charles E. Lawrence. Jr., mentioned in 
the compensation order annexed to the said bill of complaint 
and made a part thereof. That the said compensation order 
makes an award to him. That by reason thereof he has an 
interest in this cause adverse to the plaintiff in that he would 
be denied said award and would be obligated to refund to the 
plaintiff, Travelers Insurance Company, any moneys paid under 
the said award should the plaintiff prevail in the above entitled 
cause. 

Joseph A. Padway, 

Joseph A. Padway, 

Robert A. Wilson, 

Robert A. Wilson, 

Counsel jor Intervenor, 

736 Bowen Building, Washington, D. C. 

Plaintiff, Travelers Insurance Company, acknowledges serv¬ 
ice of a copy of this motion and consents to the granting of 
same. 

Swingle & Swingle, Attorneys. 

Defendant, Frank A. Cardillo, Deputy Commissioner, U. S. 
Employees’ Compensation Commission, District of Columbia 
District, acknowledges service of a copy of this motion and con¬ 
sents to the granting of same. 

Edward M. Curran. 
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90 In the District Court of the United States 

for the District of Columbia 

Civil Action File No. 17943 
The Travelers Insurance Company, a Corporation, 

PLAINTIFF 

V. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, defendant 

[Filed Feb. 3, 1943. Charles E. .Stewart, Clerk.] 

Order granting leave to intervene 

Upon consideration of the motion of Charles E. Lawrence, 
Jr., to intervene herein, filed herein on the 2nd day of Febru¬ 
ary 1943, it is by the court, this 3rd day of February 1943, 
Ordered, that the said Charles E. Lawrence, Jr., be and he 
is hereby granted leave to intervene herein, and the said 
Charles E. Lawrence, Jr., is hereby made a party defendant in 
the above-entitled cause and is granted twenty days from the 
date hereof to plead as he may be advised. 

By the Court: 

i D. W. O’Donoghue, 

Justice. 

No objections: 

Swingle & Swingle, ' 

Attorney for Plaintiff, Travelers Insurance Company. 

Edward M. Curran, 

Attorney for Defendant, Frank A. Cardillo. 

91 | In the District Court of the United States 

i for the District of Columbia 

Civil Action No. 17943 

The Travelers Insurance Company, a Corporation, 

plaintiff 

v. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, and Charles E. Law¬ 
rence, Jr., defendants 

i [Filed Feb. 17, 1943. Charles E. Stewart, Clerk.] 


FRANK A. CARDILLO, DEPUTY COMMISSIONER ET AL. 51 
Motion to dismiss complaint 

*Now comes the defendant, Charles E. Lawrence, Jr., and hav¬ 
ing been granted leave to intervene as a party defendant in 
the above-entitled cause, by his attorneys, moves this Honor¬ 
able Court to dismiss the complaint for review of compensation 
award filed herein for the following reasons: 

1. That the complaint filed herein does not state a cause 
of action and does not entitle the plaintiff to any relief in 
law or equity, nor does said complaint state a claim against 
defendant upon which relief can be granted. 

2. That it appears from the complaint, including the tran¬ 
script of testimony taken before the deputy commissioner 
and made a part of the complaint, that the findings of fact 
of the deputy commissioner in the compensation order filed by 
him on November 12, 1942, complained of in the complaint, 
relative to the employment status of Charles E. Lawrence Jr., 
the injured employee, are supported by evidence and under 
the law said findings of fact should be regarded as final and 

conclusive. 

92 3. That the District of Columbia Workmen’s Com¬ 

pensation Act of May 17,1928 (D. C. Code (1940), Title 
36, Chapter 5, sec. 1) applies in respect to the injury of an em¬ 
ployee of an employer carrying on any employment in the Dis¬ 
trict of Columbia irrespective of the place where the injury 
occurs, and as shown by the record, the injury of the said 
Charles E. Lawrence, Jr., is within the purview of said Act. 

4. That it appears from the complaint, including said tran¬ 
script of testimony, that the compensation order filed by the 
deputy commissioner on November 12, 1942, complained of by 
plaintiff, is in all respects in accordance with law. 

5. For such other good and sufficient reasons as may be 
shown. 

Joseph A. Padway, 

Joseph A. Padway, 

Robert A. Wilson, 

Robert A. Wilson, 

736 Bowen Building , Washington, D. C., 

Attorneys for Charles E. Lawrence , Jr. 

certificate of mailing 

I hereby certify that on the 16th day of February 1943, 
I served a copy of the foregoing motion to dismiss, together 
with notice and memorandum of points and authorities in 
support thereof upon Messrs. Swingle & Swingle, attorneys for 
plaintiff, by mailing copies thereof to said attorneys at 805 
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Colorado Bldg., Washington, D. C., and to Bernard J. Long, 
Ass’t United States Attorney, attorney for Defendant Frank A. 
Cardillo, District Courthouse, Washington, D. C. 

Joseph A. Padway, 

Robert A. Wilson, 

786 Bowen Bldg., Washington, D. C., 

Attorney for Charles E. Lawrence, Jr. 

93 In the District Court of the United States for the District 

of Columbia 

Civil Action No. 17943 

The Travelers Insurance Company, a Corporation, 

plaintiff 

v. 

Frank A. Cardillo, Deputy Commissioner, United 
States Employees’ Compensation Commission, District 
of Columbia Compensation District, defendant 

[Filed Jan. 12,1943. Charles R. Stewart, Clerk.] 

Motion to dismiss complaint 

Now comes the defendant, Frank A. Cardillo, deputy com¬ 
missioner, United States Employees’ Compensation Commis¬ 
sion, by his attorneys, and moyes this Honorable Court to dis¬ 
miss the complaint for review of compensation award filed 
herein for the following reasons: 

1. That the complaint filed herein does not state a cause 
of action and does not entitle the plaintiff to any relief in 
law or equity, nor does said complaint state a claim against 
defendant upon which relief can be granted. 

2. That it appears from the complaint, including the tran¬ 
script of testimony taken before the deputy commissioner and 
made a part of the complaint, that the findings of fact of the 
deputy commissioner in the compensation order filed by him 
on November 12, 1942, complained of in the complaint, rela¬ 
tive to the employment status of Charles E. Lawrence, Jr., the 
injured employee, are supported by evidence and under the 
law said findings of fact should be regarded as final and 

conclusive. 

94 3. That the District of Columbia Workmen’s Com¬ 
pensation Act of May 17,1928 (D. C. Code (1940), Title 

36, Chapter 5, sec. 1) applies in respect to the injury of an em¬ 
ployee of an employer carrying on any employment in the Dis¬ 
trict of Columbia, irrespective of the place where the injury oc- 
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curs, and as shown by the record, the injuryof the said Charles 
E. Lawrence, Jr., is within the purview of said Act. 

4. That it appears from the complaint, including said tran- ~ 
script of testimony, that the compensation order filed by the 
deputy commissioner on November 12, 1942, complained of 
by plaintiff, is in all respects in accordance with law. 

5. For such other good and sufficient reasons as may be 
shown. 

Edward M. Curran, 

Edward M. Curran, 

United States Attorney. 

Bernard J. Long, 

Bernard J. Long, 

Assistant United States Attorney, 
Attorneys for defendant Cardillo . 

CERTIFICATE OF MAILING 

I hereby certify that on the day of 1943,1 served 
a copy of the foregoing motion to dismiss, together with notice ; 
and memorandum of points and authorities in support thereof, 
upon Messrs. Swingle & Swingle, attorneys for plaintiff, by 
mailing copies thereof to said attorneys at 805 Colorado Build¬ 
ing, Washington, D. C. 

Bernard J. Long, 

Bernard J. Long, 

Assistant United States Attorney, 

Attorney for defendant Cardillo. 


The Travelers Insurance Company, a Corporation. 

plaintiff 


Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, defendant, and Charles 
' E. Lawrence, Jr., intervener 


[Filed Jun. 7,1943. Charles E. Stewart, Clerk.] 
Findings of fact and conclusions of law 


This action came on to be heard upon the separate motions 
of the defendant, Frank A. Cardillo, deputy commissioner, and 


In the District Court of the United States for the 
District of Columbia 

Civil Action No. 17943 
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Charles E. Lawrence, Jr., intervener, to dismiss the complaint 
for injunction filed herein, and upon consideration thereof, the 
Court, this 7th day of June 1943, makes and adopts the 
following: 

FINDINGS OF FACT 

That on June 23, 1942, the defendant. Frank A. Cardillo, 
deputy commissioner, United States Employees' Compensation 
Commission, held a hearing in the matter of the claim for com¬ 
pensation of Charles E. Lawrence, Jr., v. Cayuga Construction 
Corporation, employer, and The Travelers Insurance 
96 ' Company, insurance carrier, and the transcript of testi¬ 
mony taken at said hearing was made a part of the 
complaint for review by the court in this proceeding; that on 
November 12,1942, the deputy commissioner filed a compensa¬ 
tion order awarding compensation to the claimant in which he 
found the facts relating to the injury and employment to be in 
part as follows: 

“That on February 13, 1942, the claimant herein was in the 
employ of the employer above named, whose address is 30 
Vesey Street, New York, New York; that the employer was 
subject to the provisions of an Act of Congress approved May 
17, 1928, entitled ‘An Act to provide compensation for disabil¬ 
ity or death resulting from injury to employees in certain em¬ 
ployments in the District of Columbia, arid for other purposes’; 
that the liability of the employer for compensation under the 
said Act was insured by The Travelers Insurance Company; 
that on the said day the claimant herein, while performing 
service as a carpenter apprentice for the employer on or at the 
Memorial Highway underpass located between Arlington 
Cemetery, Virginia, and the Lincoln Memorial Bridge, and 
while engaged in working on wall forms, sustained personal in¬ 
jury resulting in his disability when he lost his balance and fell 
from a scaffold, sustaining compression fractures of the body of 
the sixth and seventh dorsal vertebrae and of the first lumbar 
vertebra, and a fracture of the right scapula; that written notice 
of injury was not given to the employer within thirty days but 
that the employer had knowledge of the injury and has not 
been prejudiced by the lack of such written notice; that the 
average weekly earnings of the claimant herein at the time of 
the injury amounted to $52; that the employer furnished the 
claimant with medical treatment, etc., in accordance with the 
provisions of section 7 (a) of the Act; that prior to the injury 
the claimant had worked for the Cayuga Construction Corpo¬ 
ration, the employer herein, on the Scott Circle underpass in 
the District of Columbia from September 18, 1941, to October 
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31, 1941; that upon completion of such job he obtained em¬ 
ployment with the McCloskey Company and worked at the 
Union Station until January 12, 1942; that on the following 
day, January 13, 1942, he returned to work for the Cayuga 
Construction Corporation and was rehired at the South Capitol 
Street Bridge job in the District of Columbia; that he contin¬ 
ued to be so employed until January 20, 1942; that on 
97 January 21,1942 the claimant was ‘picked up’ on the job 
by the foreman and taken to the Lincoln Memorial 
Bridge underpass job, which is about one-fifth of a mile from 
the Virginia end of the Lincoln Memorial Bridge; that without 
being rehired he worked on the latter job until the date of the 
injury, February 13, 1942, with the exception of one day and 
two hours when he was sent back to the District of Columbia 
and he worked on the South Capitol Street Bridge job; that at 
the time of the injury the employer was engaged in construc¬ 
tion work under three separate contracts, the South Capitol 
Street Bridge job in the District of Columbia, the Livingstone 
Road job located on the line between the District of Columbia 
and Southeast Maryland, and the Lincoln Memorial Bridge 
underpass job; that the said three jobs were under one manage¬ 
ment and one foreman; that.the equipment and materials were 
from time to time transferred from one project to another; 
that the employer was a New York corporation but maintained 
field offices in the District of Columbia and at the Lincoln 
Memorial Bridge underpass job; that the employer also main¬ 
tained a storage yard in the District of Columbia where ma¬ 
terials and equipment was stored; that all of the employer’s 
jobs were serviced from such storage yard; that at the time of 
the injury the claimant had not severed his connection as a 
resident of the District of Columbia; that the home which he 
was building at Cabin John, Maryland, was about one-half 
completed; that he had partly moved into it but maintained a 
room in his father’s residence in the District of Columbia, 
where he received his mail and stored some of his clothes; that 
at the time of the injury the employer was carrying on employ¬ 
ment in the District of Columbia; that the claimant’s contract 
of employment was entered into in the District of Columbia; 
that such contract of employment contemplated employment 
in the District of Columbia as well as on the Lincoln Memorial 
Bridge underpass job; that the claimant’s employment with 
the employer was continuous and that he was transferred from 
the District of Columbia to the State of Virginia, and that no 
new or separate contract of employment in the State of Vir¬ 
ginia was entered into; that the claim comes within the pur- 
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view of the District of Columbia workmen’s compensation 
law;” 

The court finds, after a review of the transcript of testimony 
| taken in this case before the deputy commissioner, that 

98 ' there is evidence which supports the findings of fact of 
1 the deputy commissioner in the compensation order 

complained of. 

CONCLUSIONS OF LAW 

Whereupon, the court concludes as a matter of law: 

1. That the findings of fact of the deputy commissioner in 
the compensation order of November 12, 1942, complained of 
in the complaint, are supported by evidence and said findings of 
fact are therefore final and conclusive and said compensation 
order is in all respects in accordance with law; 

2. That at the time the claimant, Charles E. Lawrence, Jr., 
sustained injury, his status was that of an employee of the said 
Cayuga Construction Corporation, which company was an em¬ 
ployer carrying on employment in the District of Columbia, and 
the injury sustained by the said Lawrence is within the purview 
of the District of Columbia workmen’s compensation law. 

3. That defendants are entitled to judgment dismissing 
plaintiff’s complaint. 

Daniel W. O’Donoghue, 

Justice. 

No objection as to form: 

Attorney for Plaintiff. 

99 In the District Court of the United States 

for the District of Columbia 

Civil Action No. 17943 

The Travelers Insurance Company, a Corporation, 

PLAINTIFF 

V. 

Frank A. Cardillo, Deputy Commissioner, United States 
. Employees’ Compensation Commission, District of 
Columbia Compensation District, defendant, and 
Charles E. Lawrence, Jr., intervener, 

[Filed June 7,1943. Charles E. Stewart, Clerk.] 

Order granting motions to dismiss complaint 

This action came on to be heard upon the separate motions 
of the defendant, Frank A. Cardillo, deputy commissioner, and 
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Charles E. Lawrence, Jr., intervener, to dismiss the complaint 
filed herein, and upon consideration thereof, it is, this 7th day 
of June 1943,* 

Adjudged, ordered, and decreed, that the motions to dismiss 
the said complaint are hereby granted, and the complaint 
herein is accordingly dismissed. 

Daniel W. O’Donoghue, 

Justice. 

No objection as to form: 


Attorney for Plaintiff. 

100 In the District Court of the United States 
for the District of Columbia 

Civil No. 17943 


The Travelers Insurance Company, plaintiff 

vs. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, and Charles E. Law¬ 
rence, Jr., defendants 

[Filed June 21, 1943. Charles E. Stewart, Clerk.] 

Notice of Appeal 

Notice is hereby given this 21st day of June 1943, that the 
Travelers Insurance Company, a corporation, plaintiff in the 
above cause, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment of tins 
Court entered on the 7th day of June 1943 in favor of Frank 
A. Cardillo, Deputy Commissioner for the District of Columbia 
Compensation District, United States Employees’ Compensa¬ 
tion Commission, and Charles E. Lawrence, Jr., against said 
plaintiff, the Travelers Insurance Company. 

Swingle and Swingle, 

By Ernest A. Swingle, 

Attorney for plaintiff, 

805 Colorado Bldg., Washington, D. C. 

Mail Copy To: Honorable Edward M. Curran, United States 
District Attorney, Court House, Washington, D. C., Attorney 
for defendant Cardillo, and Robert A. Wilson, Esquire, 736 
Bowen Building, Washington, D. C., Attorney for defendant 
Lawrence. 
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MEMORANDUM 

June 21. 1943. Cost bond on anneal ($250.00) filed. 

101 In the District Court of the United States 
For the District of Columbia 

Civil Action No. 17943 

The Travelers Insurance Company, plaintiff 

v. 

Frank A. Cardillo, Deputy Commissioner, United States 

Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, and Charles E. Law¬ 
rence, Jr., defendants 

[Filed June 22, 1943. Charles E. Stewart, Clerk.] 

Statement of Points 

Comes now the plaintiff and states as points and reasons 
why the judgment herein should be reversed: 

1. The Court’s findings of fact and conclusions of law are 
not in accordance with the established facts and the Acts of 
Congress applicable thereto and are not in accordance with 
law, in that, 

(a) With respect to the work which the claimant was per¬ 
forming at the time of his injury on the Federal project located 
in the State of Virginia the status of employer and employee 
did not exist in the District of Columbia within the meaning 
of the District of Columbia Compensation Act. 

(b) Section 903a of the Longshoremen’s and Harbor Work¬ 
er’s Compensation Act is made applicable to the District of 
Columbia by the Act of May 17,1928 (45 Stat. 600, Chap. 612, 
Sec. 1; D. C. Code, 1929, Title 19, Chap. 2, Sec. 11), wherefore 
there being validly provided by the State of Virginia a com¬ 
pensation act, the District of Columbia Act cannot apply. 

(c) By the Act of Congress of June 25, 1936 Title 40, Sec. 
290 U. S. Code (c. 822, secs. 1, 2,49 Stat. 1938,1939) the State 
of Virginia has exclusive jurisdiction over the compensation 
claim in question. 

2. The Court erred in granting the defendants’ motions to 
dismiss the Bill of Complaint and in actually dismissing it. 
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3. The Court erred in refusing to wholly suspend or set aside 
said compensation award. 

Swingle and Swingle, 

By Ernest A. Swingle, 

Ernest A. Swingle 

Attorneys for Plaintiff. 

102 Service of copy of the foregoing Statement of Points 
is hereby acknowledged this 22nd day of June 1943. 

Edward M. Curran, 

United States District Attorney. 
By Bernard J. Long, 

Bernard J. Long, 

Assistant United States Attorney, 
Attorney for Appellee, Frank A. Cardillo. 
Robert A. Wilson, 

Robert A. Wilson, 

Attorney for Appellee, Charles E. Lawrence, Jr. 

[Filed June 22, 1943. Charles E. Stewart, Clerk.] 

/ 

103 In The District Court of The United States 

For The District of Columbia 

Civil Action No. 17943 

The Travelers Insurance Company, plaintiff 

v . 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees' Compensation Commission, District of 
Columbia Compensation District, and Charles E. 
Lawrence, Jr., defendants 

[Filed June 22, 1943. Charles E. Stewart, Clerk.] 

Order as to original papers and exhibits 

With the consent of all of the parties hereto, it is this 22nd 
day of June 1943, hereby ordered that the original copies of the 
following papers be transmitted to the United States Court of 
Appeals for the District of Columbia on appeal, in lieu of copies 
thereof: 

1. Copy of the findings of fact and compensation award of 
Frank A. Cardillo, Deputy Commissioner, District of Columbia 
Compensation Commission, attached to the complaint. 
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2. The transcript of record of the hearing before the Deputy 
Commissioner, District of Columbia Compensation Commis¬ 
sion, which was made a part of the complaint. 

3. [Findings of fact and conclusions of law filed by Mr. Justice, 
O’Dorioghue on June 7,1943. 

Edward C. Eicher, 

Chief Justice. 
Swingle & Swingle, 

By Ernest A. Swingle, 

Ernest A. Swingle, 

Attorneys for Appellant. 
Edward M. Curran, 

United States District Attorney. 

By Bernard J. Long, 

Bernard J. Long, 

i Assistant United States Attorney, 

A t tomey for Appellee, Frank A. Cardillo. 
Robert A. Wilson, 

Robert A. Wilson, 

Attorney for Appellee, Charles E. Lawrence, Jr. 

104 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 17943 

The Travelers Insurance Company, plaintiff 

v. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees' Compensation Commission, District of Co¬ 
lumbia Compensation District, and Charles E. Law¬ 
rence, Jr., defendants 

[Filed June 2,1943. Charles E. Stewart, Clerk.] 

Stipulation as to matters to he included in the record 

It is this 22nd day of June 1943, hereby stipulated and agreed 
by and between counsel for the respective parties hereto that 
the following parts of the record -shall be included in the tran¬ 
script, said parts being considered sufficient for the determina¬ 
tion of the questions raised on appeal. 

1. Bill of Complaint for review of compensation award, in¬ 
cluding the compensation award and findings of fact dated 
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November 12, 1942, and the transcript of testimony token at 
the compensation hearing held on June 23, 1942, before the 
United States Employees’ Compensation Commission, both of 
which were made a part of the complaint. 

2. Motion of Charles E. Lawrence, Jr. to intervene as a party 
defendant. 

3. Order allowing Charles E. Lawrence, Jr. to intervene as a 
party defendant. 

4. Motion of intervening defendant to dismiss the Com¬ 
plaint. 

5. Motion of defendant Cardillo to dismiss the Complaint. 

6. Findings of fact and conclusions of law filed by Mr. Justice 
O’Donoghue on June 7,1943. 

7. Order of June 7, 1943 dismissing the Complaint. 

8. Notice of Appeal filed June 21,1943. 

9. Memorandum of Appeal Bond filed. 

105 10. Statement by the appellant of the points upon 
which it intends to rely. 

11. Order as to original papers and exhibits. 

12. This stipulation as to matters to be included in the 
record. 

Swingle and Swingle, ✓ 

By Ernest A. Swingle, 

Ernest A. Swingle, 

Attorneys for Appellant. 
Edward M. Curran, 

United, States District Attorney. 
By Bernard J. Long, 

Bernard J. Long, 

Assistant United States Attorney, 
Attorney for Appellee, Frank A. Cardillo. 

' Robert A. Wilson, 

Robert A. Wilson, 

Attorney for Appellee, Charles E. Lawrence, Jr. 

106 District Court of the United States for 

the District of Columbia 

United States op America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered 1, 2, 89 to 94, both inclusive, and 
99 to 105, both inclusive, to be a true and correct transcript 
of the record according to stipulation by counsel filed and made 
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a part of this transcript, in action entitled The Travelers In¬ 
surance Company, a corporation, Plaintiff, vs. Frank A. Car- 
dillo, Deputy Commissioner, United States Employees’ Com¬ 
pensation Commission, District of Columbia Compensation 
District, et al., Defendants, Civil Action No. 17943, as the same 
remains upon the files and of record in said Court, except the 
following: 

Compensation order, pages 3 to 6, both inclusive, transcript 
of testimony at hearing before the Deputy Commissioner, pages 
7 to 88, both inclusive, and findings of fact and conclusions of 
law, pages 95 to 98, both inclusive, the originals of which are 
included herein pursuant to order of this Court filed June 22, 
1943, a copy of said order being made a part hereof. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 10th day of July 1943. 

[seal] Charles E. Stewart, 

Clerk. 

By Chert B. Coflin, 

Dep. Clerk. 

[Endorsement on cover:] Travelers Insurance Co. v. Car- 
dillo and Lawrence. United States Court of Appeals for the 
District of Columbia. Filed July 13,1943. Joseph W. Stewart, 
Clerk 
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REPLY BRIEF FOR APPELLANT. 


L 

STATUS OF EMPLOYMENT. 

From Page 7 of their Brief it would appear that Appel¬ 
lees would have this Court believe that claimant worked 
back and forth like a shuttle car between Virginia and the 
District of Columbia. The employee himself in his testi- 
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mony did not claim any such thing. Lawrence had no tran¬ 
sitory job. He was working at a fixed place on a major 
undertaking. He states that after he went to work in Vir¬ 
ginia 1 he continued to work there until injured except on one 
occasion when he returned to Washington and worked one 
day and two hours (App. 16, 17, 23). 

Appellees further state on page 8 of their Brief that no 
evidence was introduced to show whether or not the Lincoln 
Memorial Bridge job was in Virginia or in the District of 
Columbia. The Deputy Commissioner found that this job 
was located in Virginia (App. 4), and his finding is sup¬ 
ported by the evidence (App. 43, 44). As against this find¬ 
ing and evidence there was no testimony adduced to show 
that the injury did not occur in Virginia. We are therefore 
at a loss to understand why opposing counsel question the 
findihg of their own client, the Deputy Commissioner. 

Appellees further state on page 7 of their Brief that our 
contention in this case amounts to saying that a plumber 
sent bv his employer to fix a faucet for one householder and 
then sent to repair a hot-water tank for another house¬ 
holder is discharged and reemployed for each job. How 
opposing counsel can even make such a comparison is an 
enigma. Of course a plumber in the regular employ of a 
particular employer has only the one employment until he 
is finally discharged. But a carpenter working on a job in 
the District of Columbia who, at the invitation of the Union 
carpenter foreman, leaves the District of Columbia and 
goes to work on an entirely separate and disconnected job 
in Virginia, has left the employment in which he was en¬ 
gaged in the District of Columbia. His employment started 
in the District of Columbia when he began work on the job 
there and stopped when he stopped work on that job. His 
next employment began in Virginia wdien he started work 
on that job, and with the exception of one day and two hours 
he continued to w*ork on that Virginia job many weeks until 


3 


the date of his injury. The probability is that had he not 
been injured he would have continued to work on the Vir¬ 
ginia job until it was completed. 

The employer in this case, the Cayuga Construction Com¬ 
pany, is a New York corporation. Appellees state that this 
employer had no place of business in Virginia except a 
temporary shack at the cite of the Virginia job “where they 
hire men and sign them up” (App. 23). Appellees neglect 
to state however that this employer likewise had no place of 
business in the District of Columbia except a field shack. 
It should be remembered that opposing counsel do not even 
contend that the Virginia job was directed or controlled by 
anyone in the District of Columbia, nor can they show any 
connection between the job here and the job in Virginia. 

It seems that Appellees understand the meaning of the 
recent opinion of this Honorable Court in the case of B . F. 
Goodrich Co., et al. v. Britton, Deputy Commissioner, de¬ 
cided November 29, 1943, exactly opposite to the way we 
understand the intent of this decision. Certainly the facts 
in that case and the facts in the present case are in no way 
similar. In the Goodrich case the employer was carrying 
on a business in the District of Columbia and the employee 
was injured while performing services in connection with 
that business, even though the injury occurred outside of 
the District of Columbia. In the present case the employer 
was carrying on a business in Virginia, and the employee 
was injured while performing services in connection with 
the business being carried on there. Propounding the 
query expressed in the Goodrich case, it would appear that 
neither the employer nor the employee in the present case 
were at the time of his injury engaged in any business or 
employment in the District of Columbia such as would al¬ 
low the employe’s injury to come within the provisions of 
the District of Columbia Act. Merely because the employer 
was carrying on other business or employment in the Dis- 
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trict of Columbia does not mean that the employee was in¬ 
jured while engaged in employment or work in the Dis¬ 
trict of Columbia. 

Even should the contract of employment be considered as 
having been made in the District of Columbia, such fact in 
this base is of no moment. The place of the making of the 
contract is generally held to be not controlling. The place 
of the performance of the contract is controlling where the 
employment, as in this case, in Virginia, had no relation to 
work or business being carried on in the District of Co¬ 
lumbia. 

Counsel for Appellee rely upon Alaska Packers Associa¬ 
tion x. Industrial Accident Commission, et al., 276 U. S. 467, 
and Bradford Electric Light Co. v. Clapper, 286 U. S. 145, 
and discuss the opinions in these two cases. “For the 
Court’s convenience” they merely cite the more recent case 
of Pacific Employers’ hisurance Co. v. Industrial Accident 
Commission, 306 U. S. 493, which considerably modifies the 
opinion of the Supreme Court of the United States in the 
two previous cases, and holds that 11 few matters could he 
deemed more appropriately the concern of the State in 
which the injury occurs or more completely within its 
power”. Counsel for the Deputy Commissioner heavily re¬ 
lied upon this case in their brief in the Gudmundson case. 

The so-called public or governmental interest theory is 
discussed in the last three mentioned cases. In this con¬ 
nection it should be remembered that in the present case 
claimant at the time of his injury was living in Cabin John, 
Maryland, where he had permanently moved into his home 
there about a month and a half before his injury, and that 
he had lived there previous to that off and on for a period 
of two years (App. 11, 19, 25). 

From a reading of Appellees’ Brief, it is obvious that 
they are attempting to have this Court extend the coverage 
of the District of Columbia Act so as to apply not only ir¬ 
respective of the place where the injury occurs, as provided 
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by the Act, but to extend the coverage to employments 
ivliolly unrelated to District of Columbia affairs or employ¬ 
ments. The wording of the Act cannot be so construed. In 
passing the Act Congress plainly was legislating solely con¬ 
cerning District of Columbia affairs and employments and 
not concerning employment by a resident of Maryland on 
a Federal construction in Virginia being built by a New 
York Corporation. What interest could the District of 
Columbia possibly have in such an employment. In speak¬ 
ing of the case of Moyer v. Cardillo, Deputy Commissioner, 
73 App. D. C. 261; 119 Fed. (2d) 785, opposing counsel 
say, on page 15 of their Brief, that “Moyer had partly 
broken the strings of his status and attachment to the Dis¬ 
trict of Columbia, but enough remained for the local law 
to apply. Lawrence had not however disturbed his status 
or employment.” 

Just what “strings” did Moyer break? He was retained 
on the premises in the District of Columbia to look after 
the mail, keep the office, take orders and assist in deliveries. 
The “string” 'was a rope with no defects or breaks 'what¬ 
ever in it. The facts in the Moyer case are in no respect 
similar to those in the present case. In the present case 
we know of no “string” which tied Lawrence to the Dis¬ 
trict of Columbia. His sole employment at the time of his 
injury was in Virginia, working for a New York contractor. 
As was said by this Court in Gudmundson v. Cardillo, 77 
App. D. C. 230, 126 Fed. (2d) 521, the employment of men 
of this type begins when they actually start working on a 
particular job and ends when they stop the work there. 
It should be remembered that both Gudmundson and Law¬ 
rence were carpenters and members of the Carpenters 
Union and could never be put to work on a new job unless 
requested by a Union carpenter-foreman. 
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n. 

THE CONTENTION OF TEE APPELLEES THAT 
POINTS II AND III MADE BY THE APPELLANT 
ARE IRRELEVANT AND IMMATERIAL IS UN¬ 
TENABLE. 

The defense interposed at the hearing by Appellant to 
the claim of the employee is found on page 9 of the Appen¬ 
dix. It is a broad defense to the effect that there is no juris¬ 
diction of the injury in question under the District of Co¬ 
lumbia Compensation Act, and that the burden of proving 
any supposed jurisdiction is upon the Deputy Commis¬ 
sioner. In stating his defense Counsel for Appellant sug¬ 
gested some of the reasons why there is no jurisdiction un¬ 
der the local Act, specifically stating that the injury oc¬ 
curred in Virginia and that an adequate remedy had been 
provided by that State. Opposing counsel now say that 
we are not to be allowed to contend that because the State 
of Virginia did afford relief to the employee, Section 3A 
of the District of Columbia Act prohibits the application of 
its provisions. 

The only reason we can guess why counsel for Appellees 
do not want us to be allowed to argue this question is be¬ 
cause it has never before been brought to the attention of 
thisl Court in any previous case, and opposing counsel are 
reluctant for some reason to have this Court decide it now. 
After all, however, if we are right in our contention that 
Section 3A does apply and has never been modified or re¬ 
pealed by Congress, then all of these numerous controver¬ 
sies over dual jurisdiction between the District of Columbia 
and the various States will come to an end, which we believe 
is a consummation to be just as greatly wished for by the 
Deputy Commissioner as it is by employees and insurance 
carriers. Certainly Congress wanted it to be that way. 

At the hearing it was definitely established that at the 
time of his injury the employee was working on a Federal 
project in Virginia. If these facts put this claim beyond 


the jurisdiction of the District of Columbia Act are we to 
be denied the right to bring these circumstances to the at¬ 
tention of this Court, and is this Court obliged to shut its 
eyes and say that the Deputy Commissioner has jurisdic¬ 
tion when the facts show positively that he does not have 
it? We do not think so. Jurisdiction is never presumed 
and certainly the employee did not prove sufficient facts 
to show that it exists under the District of Columbia Act 
in this case. 

However the defense may have been worded at the hear¬ 
ing, and we feel that it was correctly stated, everyone at 
the hearing knew full well that the carrier was contending 
that the District of Columbia Act does not apply because 
the Virginia Act covers this case. This appears both from 
the statement of defense and from all the testimony. 

m. 

THERE IS NO AUTHORITY IN LAW TO READ OUT OF 
THE DISTRICT OF COLUMBIA COMPENSATION 
ACT SECTION 3 OF THE LONGSHOREMEN’S ACT. 

The discourse in Appellees’ Brief concerning the history 
of the Longshoremen’s Act is quite interesting, but Appel¬ 
lees give no similar history of the District of Columbia Act, 
which is the only Act now under consideration. Whatever 
may have been the reason for the enactment by Congress 
of Section 3 as a part of the Longshoremen’s Act does not 
at all mean that the same reason moved Congress to adopt 
this same Section 3 for the District of Columbia. But we 
do think that Congress had the same thing in mind with 
respect to both Acts, and for the following reason: 

From the history of the Longshoremen’s Act, including 
the decisions referred to in connection therewith by oppos¬ 
ing counsel, it will be seen that, before the passage of the 
present Longshoremen’s Act, considerable confusion ex¬ 
isted as to what compensation law, State or Federal, should 
and could apply to persons engaged in non-maritime em- 
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ployment on navigable waters. To forever do away with 
these questions of claims of dual jurisdiction Congress en¬ 
acted Section 3, making the Longshoremen’s Act apply 
only in the event no State Act could afford relief in any 
particular case. The result has been that to a very large 
extent this question of dual jurisdiction between State Acts 
and the Longshoremen’s Act has been forever definitely 
done away with. We believe that Congress desired to pre¬ 
vent the same sort of confusion with respect to the District 
of Columbia Act and Acts of the various States. Congress 
certainly has accomplished this purpose by the adoption of 
Section 3 for the District of Columbia. 

There is no apparent reason why Section 3A cannot be 
applied with all consistency to non-maritime workers on 
land 1 in exactly the same way as it admittedly applies to 
non-inaritime workers injured on navigable waters. Many 
decisions have been cited by both sides in this case to show 
that all of the Federal Courts have already given full effect 
to Section 3A insofar as the Longshoremen’s Act is con¬ 
cerned, and at least one Federal Court, in a case where the 
Longshoremen’s Act, including Section 3A, was adopted by 
Congress to apply to outlying territories, has likewise given 
effect to Section 3A, stating that the Court had no right to 
read this Section out of the adopted Act. 

Undoubtedly Congress did not and possibly could not in 
adopting the Longshoremen’s Act for the District of Co¬ 
lumbia, give to the District of Columbia jurisdiction over 
injuries occurring on the Potomac River, having already 
given jurisdiction under the Longshoremen’s Act. For this 
reasbn Congress made the District of Columbia Act to cover 
irrespective of the place where the injury occurs (the Long¬ 
shoremen’s Act covering only on navigable waters). Ap¬ 
pellees argue that because Congress made this particular 
change in the Longshoremen’s Act in adopting it for the 
District of Columbia, therefore the other provision, that 
there can be no jurisdiction under the Act if a State Act 
applies, should likewise be considered as repealed or nulli- 
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fied insofar as the District of Columbia Act is concerned. 

Such an intention on the part of Congress cannot be pre¬ 
sumed and there is no clear unequivocal intent shown by 
Congress that it wanted the disputed words deleted from 
the District of Columbia Act. On the contrary, Congress 
in the original adoption of the Longshoremen’s Act, and in 
the manv amendments thereafter made to it, left this par- 
ticular provision in the District of Columbia Act. We re¬ 
spectfully submit that the Court is without authority to 
nullify it. 

In much the same way as Congress adopted the Long¬ 
shoremen’s Act for the District of Columbia so did it adopt 
that same Act for outlying territories and again in the 
adoption Congress left the provision intact. We know of 
at least one Federal Court, and there may be others, which 
has already decided that it has no right to read out of the 
Act this particular provision which Congress wrote into it. 
The Opinion of the District Court of the United States for 
Puerto Rico rendered on July 19,1943, in the case of Royal 
Indemnity Co. v. Puerto Rico Cement Co., Civil Action 3194 
(certified copy of which we have for the Court’s use if 
needed) is as follows: 

‘‘This case is before me on a Motion to Dismiss filed 
by the defendant on the ground that the Complaint 
fails to state a claim against it upon which any relief 
can be granted. 

Plaintiff, as insurance carrier for certain contractors, 
brings this action under Section 33 of the Longshore¬ 
men’s and Harbor Workers Compensation Act—33 
USCA 933 (a)(b)(c)—to recover damages suffered by 
a workman on account of an accident arising out of 
and in the course of his employment with the said con¬ 
tractors while engaged as a reenforced steel setter in 
laying tracks in a railway line that was being con¬ 
structed within lands occupied and used by the United 
States Government for military purposes, known as 
the Army Terminal, and located in Catano, Puerto 
Rico. The Complaint alleges that a compensation or¬ 
der was filed on October 22, 1942 by the Deputy Com¬ 
missioner for the United States Employees Compen- 
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sation Commission, Carribbean Compensation District, 
awarding the said workman a total compensation of 
$827.52, which award has been accepted by him. The 
prayer of the complaint is for judgment in the sum of 
$5,136.00 for the damages alleged to have been caused 
the said workman bv the negligence of the defendant. 

Under the provisions of Public Law 208, 77th Con¬ 
gress, Chapter 357, 55 Stat. 622 (42 USCA 1651) the 
Longshoremen’s and Harbor AVorkers Compensation 
Act has been extended to apply ‘in respect to the in¬ 
jury or death of any employee engaged in any employ¬ 
ment at any . . . lands occupied or used by the United 
States for military . . . purposes in any territory or 
possession outside the continental United States, . . . 
irrespective of the place where the injury or death oc¬ 
curs.’ The decision on the Motion to Dismiss is deter¬ 
mined by the provisions of the Act, as extended to ap¬ 
ply to those accidents included within the provisions of 
Public Law 208, aforementioned, approved August 16, 
1941. The language of this last Act is as follows: 

‘That except as herein modified, the provisions of 
the Act entitled “Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act,’’ approved March 4,1927 (44 
Stat. 1424), as amended, and as the same may be 
amended hereafter, shall apply in respect to the in¬ 
jury or death of any employee engaged in any em¬ 
ployment at any military, air or naval base acquired 
after January 1, 1940, by the United States from 
any foreign government or any lands occupied or 
used by the United States for military or naval pur¬ 
poses in any Territory or possession outside the con¬ 
tinental United States, including Alaska, Guanta¬ 
namo, and the Philippine Islands, but excluding the 
Canal Zone, irrespective of the places where the in¬ 
jury or death occurs. ’ 

Section 4 of the same Act provides that it shall not 
apply in respect to the injury or death of (1) an em¬ 
ployee subject to the provisions of the Act entitled ‘An 
Act to provide compensation for employees of the 
United States suffering injuries while in the perform¬ 
ance of their duties, and for other purposes ’, approved 
September 7, 1916 (39 Stat. 742), as amended; (2) an 
employee engaged in agriculture, domestic service, or 
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any employment that is casual and not in the usual 
course of the trade, business, or profession of the em¬ 
ployer; and (3) a master or member of a crew of any 
vessel. 

It thus appears that the only effect of Public Law 
208, above quoted, is to extend the coverage of the orig¬ 
inal Act to the persons who had not been previously 
included within its terms. All that law does is to ex¬ 
tend the provisions of the Longshoremen’s and Harbor 
"Workers’ Compensation Act (33 USCA 901-921, 922- 
950) so as to apply to a class of employees injured 
while engaged in any employment at certain military, 
air or naval bases acquired by the United States or 
certain lands occupied or used by the United States 
for military or naval purposes. 

However, compensation under the Longshoremen’s 
and Harbor Workers’ Compensation Act is payable, 

1 . . . but only if the disability or death results from 
an injury occuring upon navigable waters of the 
United States (including any dry dock) and if re¬ 
covery for the disability or death through workmen's 
compensation proceedings may not validly hr pro¬ 
vided by state law.’ (33 USCA 903, Supp. 194) 

and since under the laws of Puerto Rico (Act #45, ap¬ 
proved April 1 S. 1935,—Laws of Puerto Rico of 1935, 
page 251), workmen’s compensation proceedings have 
been already provided for the disability suffered by the 
injured workmen in this case, the plaintiff, as insur¬ 
ance carrier for his employer, has no cause of action 
against this defendant, because such action, depends 
exclusively on the coverage of the disability in question 
by the said Longshoremen’s and Harbor Workers’ 
Compensation Act. 

It is the contention of plaintiff that the language 
quoted of Public Law 208 gives to an employee whose 
employment is within the terms of said Act not only 
the right previously extended by the original Act of 
March 4, 1927, but that somehow this new law has the 
effect of taking out of the original Act, so far as these 
particular employees are concerned, the provision that 
compensation thereunder shall be payable only ‘if re¬ 
covery for the disability or death through workmen’s 
compensation proceedings may not validly he provided 
by state law.’ There is nothing to indicate that Con- 
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gross intended to change or modify this provision limit¬ 
ing recovery in cases where no workmen’s compensa¬ 
tion proceedings could not validly be provided by state 
law. This provision remains in the Act just as it was 
before the passage of Public Law 20S. 

By Section 2 (8) of the original Act—33 USCA 
902*(S)—the term ‘State’ includes a Territory and the 
District of Columbia. There can be no doubt that the 
Act applies to Puerto Pico by its terms and by implica¬ 
tion. but the provision remains unimpaired by any 
amendment that no recovery may be had in Puerto 
Rico if recovery for the disability alleged in this case 
lhav be provided by the law of Puerto Rico. The law 
of Puerto Pico does so provide and it follows that the 
Motion to Dismiss must be sustained and that the com¬ 
plaint in this case must be dismissed.” 

If Section 3A were inconsistent with the provisions of 
the Act of May 17, 192S, whereby Congress adopted the 
Longshoremen’s Act for the District of Columbia, then it 
might be argued, with at least some merit, that Congress 
intended Section 3A to be left out of the District of Colum¬ 
bia Act. The fact remains however that the provisions of 
Section 3A are not inconsistent with the adopted Act, and 
Congress did leave the provision undisturbed. 

Just to show one instance alone to prove that there is 
no iilconsistency, let us suppose that an injury occurs in a 
Statb whose compensation law does not cover the particular 
injufy, disease, or employment involved, or affords no relief 
because of the limited number of employes. In such a case 
Section 3A of the District of Columbia Act can be applied 
along with the first paragraph of the Act of May 17, 1928, 
coveting injuries irrespective of the place where they oc¬ 
cur, if arising out of District of Columbia employment. It 
will therefore be seen that Section 3A is harmonious with 
instead of repugnant to the first paragraph of the Act of 
May 17, 1928. The first paragraph of the District of Co¬ 
lumbia Act differs from the Longshoremen’s Act only in 
that the place of the coverage is changed, but the other pro¬ 
visions all remain intact and identical. 


13 


IV. 

APPELLANT DOES NOT MISINTERPRET TEE PUR¬ 
POSE AND SCOPE OF THE ACT OF JUNE 25,1936. 

Counsel for Appellees charge “that Appellant seeks to 
convince the Court that the employee in this case has lost 
his rights because of the Act of Congress of June 25, 1936 
(Title 40, U. S. C. Sec. 290).” Quite to the contrary. Our 
contention is that this Act gives to the employee rights that 
he never theretofore had. None of the States, nor the Dis¬ 
trict of Columbia, previous to the passage of this Act, had 
any jurisdiction over injuries occurring on projects, con¬ 
structions, buildings, and the like, owned by the United 
States but located in the various States. From the reports 
of the Congressional Committees (Appellant’s Brief 32-35) 
it will be seen that it was for this very reason this legisla¬ 
tion was passed. 

Counsel for Appellees state that Appellant has misin¬ 
terpreted the purpose and scope of the Act of June 25,1936, 
but opposing counsel do not show any such misinterpreta¬ 
tion. In fact the shoe appears to be upon the other foot. 
Opposing counsel seem to have evaded the real issue which 
has been raised. They cite many cases but strangely 
enough not a single one of these decisions discusses or even 
refers to the June 25,1936 Act. 

But this is not all. On page 35 of our Brief we mention 
two decisions which hold that by reason of this Act of Con¬ 
gress employees working on a Federal project or construc¬ 
tion are brought within the workmen’s compensation law 
of the State wherein the project is located, and that the 
remedies provided by such State are exclusive. Opposing 
counsel do not even discuss these decisions, but attempt to 
escape their effect simply by saying they do not apply. 

Appellees say on page 21 of their Brief: “Maybe the 
claimant did have a right under Virginia law; we do not 
know.” Surely opposing counsel are greatly mistaken 
about this because they do know. The Deputy Commis- 
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sioner lias in his file a letter dated March 21,1942, from the 
Industrial Commission of Virginia, stating: 

“The writer sees no way whereby this claim is one 
within the jurisdiction of the D. C. Commission, but 
Clearly is one that should be handled by the Industrial 
Commission of Virginia.” 


The Deputy Commissioner also has in his file his office 
copy of a letter dated April 1st, 1942, wherein his office, 
writing to the Industrial Commission of Virginia, states: 

“The case described below has been reported to this 
office, but apparently the employer is one within your 
jurisdiction. This office has been advised that the em¬ 
ployer, Cayuga Construction Company, carry work¬ 
men’s compensation insurance in Virginia, and that 
this injury occurred at Arlington, Virginia.” 

Tliese letters show on their face that copies thereof were 
sent to the claimant, so that he likewise had notice that 
he had a right to compensation under the Virginia Act. 
These two letters were not made a part of the Appendix 
because the Appellant had no reason to believe that the 
Appellees would claim that no rights existed under the 
Virginia Act, inasmuch as all parties had knowledge to the 
contrary. We are sure that opposing counsel will not deny 
the sending and receiving of these letters. They are a part 
of the file which the Deputy Commissioner by law was ob¬ 
liged to consider in deciding this case. All interested par¬ 
ties knew that the carrier was always perfectly willing to 
pay compensation under the Virginia Act. 

If is further stated on page 22 of Appellees’ Brief that 
there was no proof that the project on which Lawrence was 
working at the time of his injury was a place within the 
meaning of the Act of June 25, 1936. On pages 22, 43 and 
44, and we believe elsewhere in the Appendix, there is 
proof that the project on which LawTence was working at 
the time of his injury was being constructed by and for the 
War Department of the United States. It was a defense 
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job (Appendix 31). Neither the State of Virginia nor the 
District of Columbia ever had owned this project and there 
is no evidence to the contrary. 

The difficulty with the argument of the Appellees is that 
they do not seem to realize that the premises involved in 
this case were not lands or rights ceded or receded to or by 
the United States, but was an originally and absolutely 
Federally owned project or construction, and yet on pages 
23 to 25 of their Brief, Appellees discuss only areas, mean¬ 
ing land, formerly owned by the State and ceded to the 
United States. Appellees suggest certain proof which they 
say should have been adduced concerning ceded land, when 
the subject of ceded land is not involved. 

Counsel for Appellees claim that the 1936 Act may not 
be constitutional. When they suggested this in the District 
Court we insisted that this case be referred to the properly 
constituted Court to hear such questions. Appellees quickly 
abandoned any claim of unconstitutionality. They cannot 
raise it now, and therefore we do not discuss it except to 
say that in the decisions mentioned on page 35 of our Brief 
those Courts did not find anything unconstitutional about 
the Act. In fact the question does not seem even to have 
been raised in those cases. 

Finally, Appellees contend (page 25) that the extra-ter¬ 
ritorial provisions of a State law or of the District of Co¬ 
lumbia Compensation Act are applicable to injuries oc¬ 
curring on Federal property irrespective of the passage of 
the 1936 Act. A reading of the reports of the Congressional 
Committees recommending the passage of the Act (pages 
32-35 of Appellant’s Brief) 'will show that Congress did not 
think so, and a reading of the case of Murray v. Gerrick, 
191 U. S. 315, will show that the Supreme Court of the 
United States did not think so. The decisions mentioned 
on page 39 of Appellant’s Brief show that the Supreme 
Court never thought so. The Act was passed for the an¬ 
nounced reason that theretofore no compensation Act could 
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be applied to injuries occurring on Federally owned proj¬ 
ects or constructions and Congress wanted to give relief 
where none had previously been afforded by any compen¬ 
sation Act. 

Edwin A. Swingle, 

Ernest A. Swingle, 

Allan C. Swingle, 

805 Colorado Building, 
Attorneys for Appellant, 

The Travelers Insurance Company. 
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IN THE 


United States Court of Appeals 


No. 8567. 

The Travelers Insurance Company, 
Appellant, 


v. 


FRANK A. CARDILLO, Deputy Commissioner, United 
States Employees’ Compensation Commission, District 
of Columbia Compensation District, and 
NORMAN W. BEARD, 

Appellees, 


Appeal From the District Court of the United States For 

the District of Columbia. 


JURISDICTION. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia, entered 
on the 7th day of June 1943, in the case of The Travelers 
Insurance Company, plaintiff, v. Frank A. Cardillo, Deputy 
Commissioner, United States Employees’ Compensation 
Commission, District of Columbia Compensation District, 
and Norman W. Beard, defendants, sustaining defendants’ 
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motions to dismiss and dismissing plaintiff’s Complaint for 
a review of a compensation award, which Complaint had 
been filed in the District Court of the United States for the 
District of Columbia pursuant to Section 21(b) of the 
Longshoremen’s and Harbor Workers’ Compensation Act 
(Act of March 4,1927, C. 509, section 1,44 Stat. 1424, et seq., 
as amended, U. S. C. Title 33, Ch. 18, section 901) made 
applicable to the District of Columbia by Act of May 17, 
1928 (45 Stat. 600, Ch. 612, section 1; 1940 D. C. Code, Title 
36, Ch. 5, section 501). 

On June 21, 1943, appellant filed a notice of appeal and 
perfected its appeal from the judgment of the Court below 
to this Court. 

This Court has jurisdiction of this case under the Act 
of Congress approved February 9th, 1893, 27 Stat. 435, 
Chapter 74, section 7, as amended, Title 17, Chapter 1, 
section 101 of the Code of Laws for the District of 
Columbia (1940). 

STATEMENT OF THE CASE. 

On November 26, 1941, Norman W. Beard sustained an 
accidental injury while working on the Engineering Map 
and Reproduction Plant at the Dalecarlia Reservation, 
which is located in Maryland, as found by the appellee 
Deputy Commissioner (App. 4), and as proved by the 
evidence submitted at the hereinafter mentioned hearing 
(App. 59, 60, 67, 84). At the time of his injury the said 
Beatd was in the employ of the Charles H. Tompkins Com¬ 
pany as a carpenter. For said injuries the said Beard made 
claim under the District of Columbia Compensation Act. 

The defense interposed by the appellant, insurance car¬ 
rier for the employer, was “that the injury does not come 
within the purview of the District of Columbia Workmen’s 
Compensation Act” (App. 8). 

Norman W. Beard was first employed by the Tompkins 
Company in April, 1940, on the National Guard Armory in 


the District of Columbia. He concluded his work there on 
December 24,1940 and, for the same company, on December 
27, 1940, started to work at the Naval Observatory and 
stayed there until it was completed about the middle of 
March 1941 (App. 11,12). He was then given a note to his 
employer’s superintendent at the new Marine Barracks at 
Bellevue, D. C., but they needed no men there. They needed 
men at the 18th and H Streets, N. W., Washington, D. C., 
job, and he went there and worked about a week. He was 
then sent to the Bellevue, D. C., job where he worked until 
early May 1941. He was then given a letter of transfer to 
the National Guard Armory job in the District of Columbia, 
but there was no employment there for him and he got a 
job with the Maccio Construction Company where he 
worked until the middle of June 1941 in Arlington, Virginia. 
At a union meeting he met one of Tompkins’ foremen who 
asked claimant to go to work at the Bellevue, D. C., job, 
which he did after being rehired by the Tompkins Company 
which took his name, address and fingerprints. On July 28, 
1941, they were short of materials on that job and claimant 
was sent to the National Airport to take a building apart. 
It took four days to do this and then the building was 
loaded on a truck and hauled to the Dalecarlia Reservation 
where claimant on August 1, 1941, began working there 
reassembling the building. He worked at Dalecarlia from 
August 1, 1941 until he was hurt, a period of about four 
months, reassembling the first building and constructing 
other buildings (App. 15 to 39). Claimant received compen¬ 
sation for his injury under the Maryland Compensation 
Act and it was admitted that the amount paid under that 
act is less than would be payable under the District of 
Columbia Act (App. 37). Claimant has been doing car¬ 
penter work for 32 years, and had worked for a great many 
different contractors. When one job gave out he would go 
to work for someone else or for his previous employer on 
a different job. He did not consider himself a regular em¬ 
ployee of the Tompkins Company nor was his work with 
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the previous contractors permanent. He simply got a job 
where he could find one (App. 27, 28). When he was em¬ 
ployed at the Bellevue, D. C., job he considered that he was 
rehired by the Tompkins Company, which took his name 
and address and signed him up, which is the customary 
way of being employed. When he went to work at the Dale- 
carlia Reservation he went through the same procedure, 
signed the employment card and gave the same informa¬ 
tion as he had given at Bellevue, but on the Dalecarlia job 
he did not consider that he had been rehired. He did not 
know why he had to sign the employment card for the Dale¬ 
carlia job unless it was for a record of that particular 
job (App. 29 to 35). The Bellevue, D. C., job was not a 
part of the Dalecarlia, Maryland, job because the first was 
for the U. S. Navy Department and the second for the U. S. 
Army Engineers (App. 33). It is the carpenter foreman 
who actually employs the carpenters. When claimant got 
to the Dalecarlia job the foreman there could have either 
put claimant to work on the job or could have rejected 
him (App. 33, 35, 38). The Tompkins Company had an 
office on the Dalecarlia job where the records and payrolls 
were kept. Claimant received all of his directions and 
instructions from the foreman on the Dalecarlia job. Claim¬ 
ant was paid at all times on the job while working there. 
It is a practice for the union carpenter foremen to take 
care of the union carpenters and when their work runs out 
to get them another job with the same or some other com¬ 
pany (App. 36, 43). Claimant has received all of the com¬ 
pensation due him under the Maryland Act unless there 
should develop some permanent partial disability (App. 
37). The Dalecarlia job had nothing to do with the National 
Airport job except that the Tompkins Company transferred 
the one building from the National Airport to Dalecarlia 
where it was used as Tompkins’ office and for housing Gov¬ 
ernment inspectors, the Government occupying most of it 
(App. 39). The Tompkins Company maintained a storage 
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yard in the District of Columbia from which it sent mate¬ 
rials all over the country (App. 44, 45, 46). Only on rare 
occasions does a foreman have authority to control matters 
pertaining to another job, but it is not unusual for a car¬ 
penter foreman to refer or transfer a carpenter from one 
employer to another employer. That carpenters frequently 
go from one employer to another (App. 51, 52, 53, 54). 
The employment card which claimant signed when he went 
to work at Dalecarlia was placed in evidence (App. 57, 96). 
The Engineers Map Reproduction Plant was being built 
for the U. S. Army Engineers and is a Federal project 
under the supervision of the U. S. Army Engineers (App. 
58, 59). The operation at Dalecarlia was located in Mont¬ 
gomery County, Maryland, and was a cost plus job. It was 
necessary to keep the finances of that job separate and dis¬ 
tinct from any other job and no other job would have 
anything to do with it. On cost plus jobs or any other jobs 
the Tompkins Company does not transfer a man but a man 
is told of the possibility of another job and can report there 
to see if there is anything to do. The employer has no forms 
to use to transfer a man but it is under the employment 
card that the men are actually employed (App. 60, 61, 63, 
64, 74, 79). On the Dalecarlia job the social security, unem¬ 
ployment and workmen’s compensation insurance payments 
were all made in Maryland under the Maryland law and 
no workmen’s compensation premium on that job was paid 
under the District of Columbia law. There is no connection 
between the Dalecarlia job and any other job the Tompkins 
Company had, but the Dalecarlia job was a separate and 
distinct undertaking. All of the instructions given claimant 
on that job were from the superintendent or the foreman 
on that job (App. 62, 63). The records of the job were kept 
at Dalecarlia until after the job was completed except that 
all of the original records were kept by the United States 
Government (App. 63). Whatever materials were sent from 
the storage yard to Dalecarlia were either sold to or rented 
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to the United States Government and no material was 
supplied by the Tompkins Company (App. 64). If the 
project manager should get sick the United States Army 
would put someone in charge of the job (App. 72, 73). 
The Tompkins Company did not direct the work from 
Washington, D. C., but all problems were taken up with 
the project manager on the job (App. 73). The employment 
card is evidence of employment on a new job (App. 61, 63, 
75, 79, 82). According to the records of the Tompkins Com¬ 
pany claimant was rehired for the Dalecarlia job and signed 
an employment card (App. 57, 58, 82, 83). 

After conducting a hearing, at which the above facts 
were adduced, the Deputy Commissioner on November 16, 
1942, made a findings of fact to the effect that the injury 
was Sustained on a United States Army Engineers’ project 
at Dalecarlia, Montgomery County, Maryland, but that the 
employer at said time was carrying on employment in the 
District of Columbia, and that the claimant’s contract con¬ 
templated that claimant should work in the State of Mary¬ 
land. Based on these findings the Deputy Commissioner 
further found that the claim comes within the purview of 
the District of Columbia Compensation Act, and the Deputy 
Commissioner awarded compensation to said employee, 
who had already received compensation under the Mary¬ 
land Compensation Act. 

Pursuant to the provisions of Section 21 (b) of the Long¬ 
shoremen’s Act (33 U. S. C. A. 921(b)) appellant filed a 
Complaint for a review of said findings of fact and award 
in the District Court of the United States for the District 
of Columbia in which Complaint appellant alleged that with 
respect to the Map Reproduction Building of the United 
States Army Engineers located at the Dalecarlia Reserva¬ 
tion in Montgomery County, Maryland, on which the said 
Beard was working at the time of his injury, the status of 
employer and employee did not exist in the District of 
Columbia; that the said Beard at the said time was not an 
employee of an employer carrying on employment in the 



7 


District of Columbia within the meaning of the District of 
Columbia Workmen’s Compensation Law; that said claim 
for compensation does not come within the provisions of 
the District of Columbia Compensation Act, but by law 
comes under the exclusive jurisdiction of the State of Mary¬ 
land; and that therefore said findings of fact and award are 
not in accordance with law. Appellant prayed that the 
Deputy Commissioner be enjoined from enforcing said 
award and that the same be wholly suspended and set aside 
by the Court. 

The Deputy Commissioner and the said Beard, appellees 
herein, filed motions to dismiss the Complaint, which mo¬ 
tions, on June 7, 1943, were by the Court sustained, and 
the Complaint was dismissed, from which order of dismissal 
this appeal is taken. 

STATUTES INVOLVED. 

District of Columbia Workmen’s Compensation Act of 
May 17,1928 (45 Stat. 600, Ch. 612, sec. 1; D. C. Code, 1940, 
Title 36, Ch. 5, sec. 501. 

Longshoremen’s and Harbor Workers’ Compensation 
Act of March 4,1927 (Ch. 509, sec. 1, 44 Stat. 1424; U. S. C. 
Title 33, Ch. 18, sec. 901, et seq.). 

State Workmen’s Compensation Laws; Extension to 
buildings and works of the United States (June 25, 1936, 
Ch. 822, sec. 1, 2, 49 Stat. 1938, 1939 Title 40, Ch. 3, sec. 
290 U. S. Code. 

Maryland Workmen’s Compensation Law (Annotated 
Code of Maryland (Flack 1939), Volume 2, Art. 101). 

STATEMENT OF POINTS. 

1. The Court erred in denying the prayer of appellant 
that the findings of fact and award of the Deputy Commis¬ 
sioner be suspended and set aside. 

2. The Court erred in sustaining the motions of appellees 
to dismiss the Complaint. 
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3. The Court erred in its findings of fact and conclusions 
of law for the reason that the same are not supported by 
the evidence and are contrary to law. 

i SUMMARY OF ARGUMENT. 

I. 

The Deputy Commissioner Improperly Found From the 
Evidence That the Claim of the Said Beard for Com¬ 
pensation Comes Within the Purview of the District of 
Columbia Workmen’s Compensation Law. 

(a) With respect to the Maryland job on which the said 
Beard was working at the time of his injury, the status of 
employer and employee did not exist in the District of 
Columbia. 

(b) The law of the place where the contract is being 
performed and where the employment is localized applies. 
The employee was engaged in an employment on a major 
operation, to be performed wholly at a fixed place of em¬ 
ployment in the State of Maryland. All instructions, direc¬ 
tions and supervision of the work being performed were 
given right on the job itself, the ultimate control being 
under the engineers of the United States War Department. 
With respect to the Maryland job no employment existed 
in the District of Columbia. Under the circumstances the 
claim of the said Beard for compensation does not come 
within the purview of the District of Columbia Workmen’s 
Compensation Law. 

(c) The case of Gudmunson v. Car ditto, Deputy Commis¬ 
sioner, 77 App. D. C. 230; 126 Fed. (2d) 521, is controlling 
in the present case, the facts in both cases being almost 
identical. 

(d) There is no presumption that jurisdiction exists 
under the District of Columbia Act. 

(e) The construction of a statute cannot extend beyond 
the legislative intent. 
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n. 


Congress Specifically Excluded From the Jurisdiction of 
the District of Columbia Act Any Injury Where a State 
Law Provides Relief. 

Under Section 3(a) of the Longshoremen's Act, adopted 
by Congress for and as the District of Columbia Compen¬ 
sation Act, the provisions of said Acts do not apply if 
recovery for the disability is provided by a valid State 
Compensation Act. The Maryland Compensation Act pro¬ 
vides a valid remedy for payment of compensation in this 
case and compensation under that law has actually been 
paid. 


m. 

With Respect to Injuries to Civil Employees Working on 
Federal Projects Within the Exterior Boundaries of a 
State Congress Has Given Such State Exclusive Juris¬ 
diction. 

By the Act of Congress of June 25,1936 (Title 40, Ch. 3, 
sec. 290 U. S. Code) Congress, legislating locally for civil 
employees working on Federal projects within the exterior 
boundaries of the various states, gave such states exclusive 
jurisdiction over workmen’s compensation cases, just as 
Congress, legislating locally for the District of Columbia, 
enacted the District of Columbia Empolyees’ Compensation 
Act for the purpose of protecting workmen employed in 
the District of Columbia or performing work outside of 
the District of Columbia definitely connected with or grow¬ 
ing out of work local to the District of Columbia. 
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ARGUMENT. 

(Note: The facts in this case are practically identical with the facts 
in the case of the Travelers Insurance Company v. Frank A. Cardillo, 
Deputy Commissioner, and Charles E. Lawrence, Jr., No. 8566, which 
it is expected will be argued before this Honorable Court at the same 
time this case is argued. For this reason it is unnecessary to repeat 
in this brief all that has been said in the brief in the above mentioned 
case. Therefore the argument in this brief will be confined to a general 
statement of the position of the appellant.) 


I. 

The Alleged Claim Does Not Come Within The Purview of 
the District of Columbia Workmen’s Compensation 
Law. 

(a) With respect to the Federal job in Maryland on which 
the employee was working at the time of his injuries , the 
status of employer and employee did not exist in the District 
of Columbia. 

It is true that the District of Columbia Act does, under 
certain circumstances, operate extra-territorially because 
the Act provides that its provisions shall apply “irrespec¬ 
tive of the place where the injury or death occurs”. There 
are several instances however where the District of Colum¬ 
bia Act does not and by its terms cannot operate extra- 
territorially. Had the claimant in this case been doing 
work growing out of or in connection with employment 
being carried on in the District of Columbia we should 
admit the local Act would have jurisdiction. But in this 
case, as in the above mentioned companion case, and as in 
the hereinafter mentioned case of Gudmunson v. Cardillo, 
77 App. D. C. 230; 126 Fed. (2d) 521, the work being per¬ 
formed at the time of the injury was outside the District 
of Columbia, and in this case in the State of Maryland. In 
other words the place of employment was fixed in the State 
of Maryland and the work being done there had no connec¬ 
tion with any employment being carried on in the District 
of Columbia. 
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The principal distinction between this case and the Law¬ 
rence and Gudmunson cases above mentioned is that in 
this particular case the employer maintained its general 
offices in the District of Columbia. This fact however is 
of no consequence because the District of Columbia office 
of the employer, according to the testimony, did not direct 
or control the work being done at the Dalecarlia Reserva¬ 
tion in Maryland, but on the contrary all of the instructions 
and directions given the employee in connection with that 
job were given right on the job and the supervision of the 
work rested primarily with the United States Army Engi¬ 
neers. The superintendent and foreman on the job saw to 
it that the directions of the engineers were carried out. 
Under these circumstances it cannot be said that with 
respect to the Maryland job on which Beard was working 
at the time of his injury the status of employer and employee 
existed in the District of Columbia. The job was located in 
Maryland and the work was localized in Maryland and not 
in the District of Columbia. The Deputy Commissioner did 
not and could not find to the contrary. None of the evidence 
introduced by the appellees is to the contrary. Whether 
the employee had previously worked for the same employer 
in the District of Columbia and whether men, material or 
equipment were sent tc Dalecarlia to erect the project or 
construction in question is of no moment. Men, material 
and equipment from somewhere had to be sent to the job 
in Maryland if not readily available or convenient to be 
had in that immediate vicinity. 

Beard contended at the hearing that he was transferred 
by the employer from one job to another and that, except 
on one occasion, he was not rehired when he got to such 
other job. But his own testimony shows that he was actually 
rehired on each job. Beard testified that in one instance he 
was given a letter of transfer from the Bellevue, D. C., job 
to the National Guard Armory job in the District of Co¬ 
lumbia. However he further testified that when he got to the 
National Guard Armory job there was no employment 
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there for him so that he got a job with the Maccio Con¬ 
struction Company (App. 15). If there had been any inten¬ 
tion on the part of the employer to transfer Beard, as he 
claims, from one job to another, he certainly would not 
have been sent to a job where the employer at the very 
time knew there was no job. 

On each occasion when Beard went to a new job it was 
the carpenter foreman on the old job that referred Beard 
to the carpenter foreman on the new job, for the obvious 
reason that both Beard and the carpenter foreman were 
members of the same carpenters’ labor union, and the car¬ 
penter foremen generally look out for the carpenters and 
help them get jobs (App. 36). The carpenter foreman on 
the old job had no control over or connection with the new 
job and could not simply transfer a carpenter to any other 
job. If the carpenter foreman on the new job needed more 
men he could hire or refuse to hire a carpenter who had 
been referred by another carpenter foreman on another 
job whether such carpenter had previously worked for the 
same employer or for some other employer. Certainly the 
employer in this case considered that there was a definite 
rehiring on all of its individual jobs because it insisted 
upon and got new employment cards whenever one of the 
carpenters went to work on a different project for this 
employer (App. 34, 35, 51). 

The so-called “public interest” theory cannot apply to 
this case because the claimant has received compensation 
under the Workmen’s Compensation Law of Maryland and 
has in fact not become a public charge on the District of 
Columbia but for months now has been back to work. Also 
from the decision in the case of Pacific Employers ’ Insur¬ 
ance Company v. Industrial Accident Commission of Cali¬ 
fornia , 306 U. S. 493, 59 S. Ct. 629, 83 L. Ed. 940, which is 
the latest case decided by the Supreme Court of the United 
States on this subject, and from many other cases, it appears 
that the trend of the Courts is to consider the superior 
interest to he in that jurisdiction where the work is localized. 
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(b) Gudmunson decision is controlling in this case. 

In the brief in the companion case we have discussed at 
length the brief of opposing counsel and the decision of 
this Honorable Court in the case of Gudmunson v. Cardillo, 
Deputy Commissioner, 77 App. D. C. 230; 126 Fed. (2d) 521. 
From both the brief and the decision it appears that in the 
present case and in the Gudmunson case the facts are prac¬ 
tically identical. In the Gudmunson case counsel for the 
Deputy Commissioner strongly urged that cases such as 
this do not come under the jurisdiction of the District of 
Columbia Act. 

(c) There is no presumption that jurisdiction exists 
under the District of Columbia Act. 

Jurisdiction is never presumed but must be proved. See 
Wood Towing Corporation v. Parker, 76 F. (2d) 770; Poca¬ 
hontas Fuel Company v. Monohan, 35 F. (2d) 549; Crowell 
v. Benson, 285 U. S. 22, 52 S. Ct. 285, 76 L. Ed. 598. 

(d) Construction of statute cannot extend beyond the 
legislative intent. 

Of course workmen’s compensation acts are remedial 
and should be liberally construed but still they must be 
construed with fairness and in accordance with the intent 
of Congress as held in the cases of Parker v. Motor Boat 
Sales , 314 U. S. 244, 62 S. Ct. 221, 86 L. Ed. —; Pacific 
Steamship Company v. Pillsbury, 52 F. (2d) 686, and many 
other cases. 

n. 

Congress Specifically Excluded From the Jurisdiction of 
the District of Columbia Compensation Act Any Injury 
Where a State Law Provides Belief. 

Section 3(a) of the Longshoremen’s Act adopted by Con¬ 
gress for and as the District of Columbia Act provides that 
the District of Columbia Act shall apply only “if recovery 
for the disability or death through workmen’s compensa¬ 
tion proceedings may not validly be provided by State 
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law * * *”. In this case workmen’s compensation proceed¬ 
ings were validly provided by the law of the State of Mary¬ 
land and Beard made claim under that State law and 
accepted compensation under it. 

The above section has been applied by many Courts as 
will be seen from our brief in the companion case of The 
Travelers Insurance Company v. Cardillo and Lawrence. 
Section 3(a) of the Longshoremen’s Act was included by 
Congress in the Act and never repealed either when Con¬ 
gress adopted that act for the District of Columbia or when 
Congress amended it, for the very reason that Congress 
did not desire the confusion of claims of dual jurisdiction, 
and because Congress by the District of Columbia Act 
intended to legislate only for the District locally and not 
for other Federal territories nor over matters purely local 
to any of the States. 


m. 

With Respect to Injuries to Civil Employees Working on 
Federal Projects Within the Exterior Boundaries of a 
State Congress Has Given Such State Exclusive Juris¬ 
diction. 

The applicable Act of Congress of June 25, 1936 (Title 
40, Ch. 3, sec. 290 U. S. Code) together with the report of 
the Senate Committee and of the House Committee have 
been copied in the brief in the Lawrence case. Also in that 
brief decisions have been mentioned showing that the Courts 
have upheld that Act and have decided that the remedies 
provided by it are exclusive. This being so, it is our con¬ 
tention that the State of Maryland has exclusive jurisdic¬ 
tion over this claim. No question as to the constitutionality 
of this Act of June 25, 1936 has been raised by appellees 
below. In their brief below they did enter into a discussion 
as to whether or not the ground on which the projects 
involved in these two cases had been ceded back to the 
respective States, but with this argument we are not very 
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much concerned, because it will be noticed that the Act of 
June 25, 1936 mentions “all projects, buildings, construc¬ 
tions, improvements and property belonging to the United 
States of America”. The State of Maryland never did own 
the project under construction. There is no contention by 
the appellees in either of these two cases that the projects 
and constructions in question were not owned by the United 
States. 


CONCLUSION. 

For the foregoing reasons the appellant urges that the 
action of the lower Court dismissing the Complaint should 
be reversed and the order awarding compensation should 
be suspended and set aside. 

Respectfully submitted. 

Edwin A. Swingle, 

Ernest A. Swingle, 

Allan C. Swingle, 

805 Colorado Building, 

Attorneys for Appellant, 

The Travelers Insurance Company. 
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3n tfje Mntteb States Court of Appeals 

DISTRICT OF COLUMBIA 

Civil Action No. 8567 

The Travelers Insurance? Company, appellant 

v. 

» ' 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, and Norman W. Beard, 

APPELLEES. 

BRIEF ON BEHALF OF APPELLEES 

COUNTERSTATEMENT OP THE CASE 

This case arises upon a complaint for judicial review of a 
compensation order filed on November 16, 1942, by the ap¬ 
pellee, Deputy Commissioner Frank A. Cardillo, in which he 
awarded compensation to Norman W. Beard, who sustained 
injury on November 26, 1941, while employed by the Charles 
H. Tompkins Company who, the deputy commissioner found, 
was carrying on employment in the District of Columbia. The 
appellant, The Travelers Insurance Company, was the insur¬ 
ance carrier at the time of injury. The said compensation 
order was issued by the deputy commissioner pursuant to the 
provisions of the compensation law in force in the District 
of Columbia, namely, the Longshoreman’s and Harbor 
Workers’ Compensation Act of March 4, 1927 (44 Stat. 1424, 
U. S. C. Title 33, c. 18, sec. 901, et seq.), as made applicable to 
certain employments in the District of Columbia by the Act 
of May 17,1928 (45 Stat. 600, c. 612, sec. 1, D. C. Code (1940), 
Title 36, c. 5, sec. 1), which will be referred to hereinafter as 
the “compensation law.” 



On November 26,1941, Norman W. Beard, hereinafter called 
“claimant,” was in the employ of the Charles H. Tompkins 
Company ; on that day while working as a carpenter on the Map 
Reproduction Building located at Dalecarlia Reservation in 
Montgomery County, Maryland, the scaffold on which he was 
working collapsed and he was injured; he filed claim for com¬ 
pensation under the District of Columbia workmen's compen¬ 
sation law; the employer and insurance carrier controverted 
the claim upon the ground that it did not come within the pro¬ 
visions of the District of Columbia workmen's compensation 
law (App. 8). A hearing was held before the deputy commis¬ 
sioner, and upon the evidence adduced at said hearing, the dep¬ 
uty commissioner on November 16,1942, issued the compensa¬ 
tion order complained of in which he found that the claim came 
within the purview of the compensation law, and awarded com¬ 
pensation accordingly. (The compensation order containing 
the complete findings of the deputy commissioner is printed be¬ 
ginning at page 3 of the appendix.) 

The insurance company thereafter commenced a proceeding 
for review of the compensation order alleging that it was not in 
accordance with law, raising the same question (that the claim 
did not come within the provisions of the District of Columbia 
law), but injecting a new issue that was not made before the 
deputy commissioner; namely, that the claim “comes under the 
exclusive jurisdiction of the State of Maryland.” A motion to 
dismiss the complaint was filed on behalf of the appellees. The 
case came on for a hearing before Mr. Justice O'Donoghue who, 
by an order entered on the 7th day of June, 1943, dismissed the 
cause. The court filed findings of fact and conclusions of law 
on said date. It is from this order that the present appeal is 
taken. 

STATUTE INVOLVED 

Section 1 of the District of Columbia workmen's compensa¬ 
tion law (Act of May 17,1928,45 Stat. 600, c. 612, sec. 1; D. C. 
Code (1940), Title 36, c. 5, sec. 1), which provides as follows: 

That the provisions of the Act entitled “Longshore¬ 
men’s and Harbor Workers’ Compensation Act,” ap¬ 
proved March 4, 1927, including all amendments that 


may hereafter be made thereto, shall apply in respect to 
the injury or death of an employee of an employer car¬ 
rying on any employment in the District of Columbia, 
irrespective of the place where the injury or death 
occurs; except that in applying such provisions the term 
“employer” shall be held to mean every person carrying 
on any employment in the District of Columbia, and the 
term “employee” shall be held to mean every employee 
of any such person. 

QUESTION INVOLVED 

There is only one simple issue in this case (which is the 
one presented before the deputy commissioner), and that is, 
whether the claim for compensation is cognizable under the 
District of Columbia workmen’s compensation law, and this 
in turn involves consideration of the facts as found by the 
deputy commissioner, which are supported by evidence, in 
their relationship to the provisions of section 1 of such law, 
as set forth above. 

SUMMARY OF ARGUMENT 

I 

There was evidence before the deputy commissioner that 
the employer was carrying on employment in the District of 
Columbia, and that claimant was hired by the employer in 
the District of Columbia to perform work in the District of 
Columbia. The deputy commissioner therefore properly found 
from the evidence, in proper application of the statute, that 
claimant’s claim for compensation came within the purview of 
the compensation law of the District of Columbia. 

II 

Points II and III of appellant’s arguments are irrelevant 
and immaterial because (a) point II was not raised before the 
deputy commissioner and even if it had been it could not pos¬ 
sibly be applicable in a situation arising under the District of 
Columbia workmen’s compensation law, and (b) point III (1) 


4 


was not raised before the deputy commissioner, (2) misinter¬ 
prets the purpose and scope of the Act of June 25,1936, and (3) 
otherwise gives no basis for a proper issue in the case. 

ARGUMENT 

I 

The deputy commissioner properly found from the evidence, - 
in application of the statute, that claimant’s claim for com¬ 
pensation came within the purview of the compensation law 
of the District of Columbia 

Before proceeding to indicate the evidence which, in our 
opinion, supports the material findings, it may not be inap¬ 
propriate to invite the court’s attention to the following well 
established principles of compensation law. 

The Longshoremen’s Act should be liberally construed in 
favor of the injured employee or his dependent family: Balti¬ 
more & Philadelphia Steamboat Co. v. Norton, deputy com- 
missioner, 284 U. S. 408 (1932); Fidelity & Casualty Co. of 
New York v. Burris, 61 App. D. C. 228,59 F. (2d) 1042 (1932); 
Associated General Contractors of America, Inc., et al. v. Car- 
dillo, deputy commissioner, 70 App. D. C. 303, 106 F. (2d) 327 
(1939); DeWaid v. Baltimore & O. R. Co., 71F. (2d) 810 (C. C. 
A. 4,1934), cert. den. October 8,1934, 293 U. S. 581. 

In the absence of substantial evidence to the contrary the 
presumption is “That the claim comes within the provisions 
of this Act”: section 20 (a) of the Longshoremen’s Act. 

The burden is on the plaintiff to show that there was no evi¬ 
dence before the deputy commissioner to support the compen¬ 
sation order complained of in the bill: Grant v. Marshall, 
deputy commissioner, 56 F. (2d) 654 (D. C. Wash. 1931); 
United Employees Casualty Co. v. Summerous, 151 S. W. (2d) 
247 (Texas 1941); Nelson v. Marshall, deputy commissioner, 
56 F. (2d) 654 (D. C. Wash. 1931); Gulf Oil Corporation v. 
McManigal, deputy commissioner, 49 F. Supp. 75 (D. C. N. D. 
W. Va. 1943). 

The findings of fact of the deputy commissioner supported by 
evidence should be regarded as final and conclusive and not 


subject to judicial review: South Chicago Coal A: Dock Co., 
et al. v. Bassett, deputy commissioner, 309 U. S. 251 (1940); 
Del Vecchio v. Bowers, 296 U. S. 280 (1935); Voehl v. Indem¬ 
nity Insurance Co. of North America, 288 U. S. 162 (1933); 
Crowell, deputy commissioner v. Benson, 285 U. S. 22 (1932); 
Jules C. UHote, et al. v. Crowell, deputy commissioner, 286 
U. S. 528 (1932), 71 C. J. 1297, sec. 1268; Parker, deputy com¬ 
missioner v. Motor Boat Sales, Inc., 314 U. S. 244 (1941). 

The finding of fact of the deputy commissioner are presumed 
to be correct: Anderson v. Hoage, deputy commissioner, 63 App. 
D. C. 169,70 F. (2d) 773 (1934); Luckenbach Steamship Co. v. 
Norton, deputy commissioner, 96 F. (2d) 764 (C. C. A. 3,1938). 

In considering the evidence the deputy commissioner may 
give weight to “the common-sense of the situation”: Avignone 
Freres, Inc., et al. v. Cardillo, deputy commissioner, et al., 117 
F. (2d) 385 (App. D. C. 1940). 

The Charles H. Tompkins Company is a construction com¬ 
pany whose principal office is located at 907 16th Street, NW., 
Washington, in the District of Columbia (App. 43). At the 
time of the injury and for some time prior thereto it had been 
engaged in construction work in the District of Columbia and 
immediate vicinity as follows: The National Guard Armory 
at 19th and B Streets. SE., in the District of Columbia (App. 
11); the Naval Research Laboratory on Massachusetts Ave¬ 
nue, in the District of Columbia (App. 11); the Bellevue Ma¬ 
rine Barracks in the southwest part of the District of Columbia 
(App. 13); an office building at 18th and H Streets, in the Dis¬ 
trict of Columbia (App. 13); the National Airport, which is 
located either in the District of Columbia or the State of Vir¬ 
ginia, or both (App. 16); the Dalecarlia Reservation on Con¬ 
duit Road, adjacent to the District of Columbia in the State 
of Maryland (App. 17). 

The company’s storage yard where it kept its equipment for 
the various jobs was located in the District of Columbia (App. 
44,45,46,55). 

Beard was first employed by the Tompkins Company in 
April 1940; he worked for them on the National Guard Armory 
from April to December 1940'; then he was sent by them to the 
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Naval Research Laboratory job (App. 11) where he worked 
until March 1941 (App. 12); from there he was transferred to 
work on the Marine Barracks at Bellevue (App. 12, 13), and 
from there to an office building at 18th and H Streets (App. 13), 
and from there back to the Bellevue job (App. 13); (all of 
these places were in the District of Columbia). Beard was 
paid for the time it took him to go from one job to the other 
(App. 14); in April or May, 1941, the employer did not have 
steel to go ahead with the work and Beard temporarily ob-. 
tained other employment (App. 15); after about a month or 
five weeks, Beard resumed employment with the Tompkins 
Company about the middle of June 1941 (App. 16); he was 
signed up at the Tompkins Company office in the District of 
Columbia and was fingerprinted in one of the government 
buildings (App. 16); he returned to work at the Bellevue 
Marine Barracks in the District of Columbia and continued to 
work there until the materials were getting short; on Monday 
morning, July 28, 1941, when he reported for work at the 
Bellevue Barracks he was sent by his employer with three other 
workmen to the National Airport to take a large building 
apart (App. 16, 17); the time consumed in going from the 
Bellevue Barracks to the National Airport was paid to him by 
the employer (App. 17); it took four days to take the building 
apart, at the end of which time the building was loaded on 
trailers and hauled to the Dalecarlia Reservation on Conduit 
Road (App. 17); when the building arrived there, Beard and 
the men were ordered to reassemble it; this was all for the same 
employer (App. 17,18); Beard continued to work for the same 
employer after the building was assembled, making some 
changes inside and making an office building out of it. Then 
he erected some temporary buildings for sheds and tool houses 
at the same place. He continued to work there in the same 
capacity and for the same employer until he was injured (App. 
18); he was not discharged or re-employed from the time he 
was employed in June , 1941, at the Bellevue Barracks to the 
date of the injury (App. 18,19, 37); there was no break in his 
pay from the time he began work for the Tompkins Company 
at the Bellevue Barracks until he was injured (App. 18, 28) ; 
immediately upon his injury Beard was taken to a District of 


Columbia Hospital where he was treated by District of Colum¬ 
bia physicians (App. 20); when his disability terminated he 
returned to work for the Tompkins Company on July 7, 
in the District of Columbia (App. 19); Beard is a resident of 
the District of Columbia (App. 10). 

From the above it would seem to be clear that there was 
evidence to support the finding of the deputy commissioner 
that Beard was an employee of an employer carrying on em¬ 
ployment in the District of Columbia, within the meaning of 
the District of Columbia workmen’s compensation law, supra. 

The first confusion of thought of the appellant follows from 
the erroneous premise that because the employer had various 
contracts, the injured employee must have had various con¬ 
tracts of employment with his employer since the employee 
was employed at various work places under these contracts. 
Appellant apparently desires the court to take the view that 
there was a separate hiring and discharge each time employees 
were shuttled back and forth from one job to another. For 
bookkeeping purposes and in order to keep a record of the costs 
of each .project as required under Government contracts, a 
record of the wages deceived by the workmen for work per¬ 
formed on each Government project was kept separately by the 
employer (App. 60, 61). Appellant contends that the con¬ 
tract of employment was not entered into in the District of 
Columbia; appellant relies upon the employee’s record card 
(Carrier’s Exhibit “A,” App. 96, 97), as proof that the employ¬ 
ment began on July 28,1941, and was not connected with the 
employment which began in the District of Columbia in June 
1941. 

To understand Exhibit “A,” it is necessary to know its pur¬ 
pose. The Charles H. Tompkins Company was engaged in a 
number of projects, some private, some with the United States 
Government, the latter on a cost-plus basis. In order to be 
reimbursed by the Government it was necessary for the Tomp¬ 
kins Company to keep a separate and distinct record or the 
cost of each project (App. 60, 61). The way in which it kept 
a record of the labor cost was to have an “employee’s record 
card” for the employees, on which was kept a record of the 
-day they started work on the particular project, the rate' of 



pay, the time worked, the total amount earned, and other 
incidental data. This card was also used for social security 
and other statistical purposes (App. 57). That it was not 
considered a new hiring whenever the employee filled out a 
new card for a new project is indicated by the fact that even 
the so-called permanent or administrative employees of the 
company filled them out for each “cost-plus” project on which 
they worked (App. 68), and it certainly could not be seriously 
contended that the monthly or weekly employees of the com¬ 
pany were discharged and rehired each time they performed 
a separate service in connection with the employer’s several 
contracts; the administrative employees did not consider that 
there was a rehiring (App. 68, 69), but that it was merely a 
time card (App. 80). 

The deputy commissioner, therefore, found that there was 
no new contract of employment but that the contract of 
employment was entered into in the District of Columbia in 
June 1941, and that such employment was continuous. Since 
there was evidence to support this finding it, like all other 
findings of fact, is final and conclusive: Gundmundson v.- Car- 
dillo, deputy commissioner, 126 F. (2) 521 (App. D. C. 1942); 
South Chicago Coal & Dock Co. v. Bassett, deputy commis¬ 
sioner 309 U. S. 251; Parker, deputy commissioner v. Motor 
Boat Sales, Inc., 314 U. S. 244. 

(Incidentally, admitting, arguendo, that the “employee’s 
record card” was a new contract of employment, the evidence 
is uncontradicted that it was signed at the National Airport . 
(App. 82), which is either in the District of Columbia or in 
Virginia, and the first four days’ work thereunder was per¬ 
formed at the National Airport (App. 17).) 

Even assuming that this particular job location was in 
Maryland, the evidence in the present case amply discloses 
employment in the District of Columbia sufficient for juris¬ 
diction under the local workmen’s compensation law to at¬ 
tach. The only query, as this Honorable Court has stated in 
the case of B. F. Goodrich Co., et al. v. Britton, deputy com¬ 
missioner, decided November 29,1943, is: 

Whether the employer was at the time of the injury 
engaged in business in the District of Columbia and 


whether (the employee) was an employee within the 
- District in the carrying on of the business, and when 
injured was performing services in connection with this 
employment.' 

In the case cited the employee was injured in Pennsylvania. 

The evidence referred to above clearly shows that the Charles 
H. Tompkins Company was carrying on employment in the 
District of Columbia within the meaning of section 1 of the Dis¬ 
trict of Columbia workmens compensation law (D. C. Code 
(1940), Title 36, c. 5, sec. 1), quoted above (it had its principal 
office there), and that Beard was an employee of such employer 
having established his status as an employee in the District. 
The employer had several projects in and about the District 
of Columbia employing a number of men; one of these em¬ 
ployees was Beard whose contract of employment was made in 
the District of Columbia and who actually worked for the em¬ 
ployer in the District of Columbia. Where the status of 
employment thus exists in the District, injury during employ¬ 
ment comes within the statutory jurisdiction of the local Act. 
The transferring of an employee about between jobs does not 
alter this jurisdiction so acquired. 

The United States Supreme Court, in the case of Alaska 
Packers Association v. Industrial Accident Commission of Cali¬ 
fornia, et al., 294 U. S. 532 (1935), where the jurisdiction of the 
State in a case involving conflict of laws was properly raised, 
stated that the State of California having the greater interest 
had the predominant right with reference to claims for injuries 
sustained by employees whose contract of employment was 
made in the State of California, even though the contract pro¬ 
vided that the work was to be performed wholly outside of Cali¬ 
fornia. If that is cogent with reference to a contract of em¬ 
ployment in which it was anticipated that the work would be 
performed wholly outside the State, it is all the more cogent 
with reference to a contract of employment which was entered 
into in the District of Columbia and which anticipated employ¬ 
ment in the District of Columbia and where a large part of the 
work under the employment contract actually was performed 



in the District of Columbia. In the Alaska Packers case, supra, 
the Supreme Court said: 

But when the contract is entered into within the State 
even though it is to be performed elsewhere, its terms, 
its obligations and its sanctions are subject in some 
measure to the legislative control of the State. * * * 
We need not repeat what we have already said of the 
peculiar concern of California in providing a remedy for 
those in a situation of the present employee. Its in- 
• terest is sufficient to justify its legislation and is greater 
than that of Alaska of which the employee was never a 
resident and to which he may never return. [Italics 
supplied.] 

Be&rd was not a resident of Maryland or Virginia; he merely 
went there in the morning because of his particular assignment* 
.and left again at night; he resided in the District of Columbia 
at 41^8 Hayes Street NW. The employment contract was not 
entered into in Maryland but in the District of Columbia, show¬ 
ing no inception of the relationship outside the District. The 
employer had no place of business in Maryland except a tem¬ 
porary field office at the skte of the project. What possible 
basis for claim exists that Maryland should accord him an ex¬ 
clusive remedy? Not being a resident of that State there is 
nothing whatever to support a suggestion of “governmental in¬ 
terest” by Maryland in Beard within the meaning of that phrase 
as used in the Alaska Packers case. We shall show later in this 
brief that there is no basis for considering any question of con¬ 
flict of laws, but as a large part of appellant’s brief supposes that 
there is such conflict we merely point out that the Supreme 
Court has indicated how such a conflict shall be resolved in, 
compensation cases; namely, by weighing the respective in¬ 
terests of the conflicting jurisdictions in the workman himself, 
and at the same time by giving recognition to the public policy 
of the forum in respect to applying its local workmen’s com¬ 
pensation laws. 

In the case of Bradford Electric Light Co., Inc. v. Clapper , 
286 U. S. 145, where the question involved (under an elective 
compensation law) was whether the laws of Vermont, where 



the contract of employment was entered into or the laws of 
New Hampshire where the injury occurred, should govern, the 
Supreme Court said: 


The relation between Leon Clapper (the employee) 
and the company was created by the law of Vermont; 
and as long as that relation persisted its incidents were 
properly subject to regulation there. 


In the instant case, the relationship between Beard and the 
Charles H. Tompkins Company was created and maintained in 
the District of Columbia and as long as that relation persisted, 
its incidents were, it is submitted, properly subject to regulation 
in the District of Columbia, not, however, upon the basis of 
“contract” as in the Clapper case (because an elective law was 
involved), button the basis of “status” of employment in the 
District of Columbia and the statutory obligations attaching to 
that status. 

The Court further stated in the Clapper case, supra, as 
follows: 


The interest of New Hampshire was only casual. 
Leon Clapper was not a resident there. He was not 
continuously employed there. So far as it appears he 
had no dependent there. It is difficult to see how the 
State’s interest would be subserved, under such circum¬ 
stances, by burdening its courts with this litigation. 

, Might not the same be said in the present case as regards 

Maryland? 

This Honorable Court has construed the extraterritorial pro- 
r vision of the District of Columbia workmen’s compensation 

law on several occasions: United States Casualty Co. v. Hoage, 
deputy commissioner, 64 App. D. C. 284,77 F. (2d) 542; Moyer 
' v. Cardillo, deputy commissioner, 73 App. D. C. 261,119 F. (2d) 

785. 

i In the Moyer case, supra, the injured employee was working 

for the Moyer Coal Company with offices at 6301 Blair Road, 
Washington, D. C. Moyer was injured in Maryland on Janu- 
► » ary 10, 1938, in a garage occupied by his employer for the 

storage of trucks. This coal company had been engaged at 
6301 Blair Road in the business of selling coal, wood, and fuel 
* oil both in the District of Columbia and Maryland since Sep- 


tember 15,1937. A Washington bank held a mortgage on the 
property leased by the said coal company in the District of 
Columbia and on November 11, 1937, the bank having com¬ 
pleted foreclosure proceedings gave the Moyer Coal Company 
thirty days’ notice to vacate. About the middle of December 
1937 the coal company secured a temporary location across the 
line in Maryland for the storage of its trucks and these were 
moved and operated from this location until after the injury. 
Although the trucking end of the business was carried on from 
the location across the line in Maryland, where its trucks were 
stored, the solicitation of business and deliveries were continued 
in the District of Columbia. The employee filed a claim for 
compensation under the Compensation Act in the District 
which the deputy commissioner rejected on the ground that in 
December 1937 the major part of the equipment of the business 
was moved to Cheverly, Maryland; that the injury occurred 
in Maryland and for that reason the injury was not one within 
the jurisdiction of the District of Columbia Workmen’s Com¬ 
pensation Act. This Honorable Court reversed the deputy 
commissioner’s action, stating: 

* * * in the enacting section >it is provided that 
the employer carrying on any employment in the Dis¬ 
trict of Columbia shall be liable for the payment of 
compensation “irrespective of the place where the injury 
or death occurs”. The fact, therefore, that the injury 
occurred in Maryland does not lessen or affect the right 
of the employee to compensation if the employer was 
then in business in the District of Columbia. [Italics 
supplied.] 

A review of the decisions of the courts of other states in 
the application of extraterritorial provisions of their compensa¬ 
tion laws is interesting. In view, however, of the difference 
in the wording and phraseology of such provisions in the vari¬ 
ous states, some laying stress upon the place where the contract 
of employment is made, others upon where the work is to be 
performed, and others to some extent upon the residence of 
the parties, etc., decisions of particular State courts may, be¬ 
cause of local peculiarities, not aptly fit the situation under the 
District of Columbia compensation law, the wording of which 
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is of course not precisely the same as other comparable provi¬ 
sions. The variances in the wording of the State statutes, plus 
the variety of situations which the State courts have had to 
consider, have naturally enough prevented a uniform pattern 
of decisions. This variety of results, however, is nevertheless 
consistent with certain basic principles. One universally rec¬ 
ognized principle is that a State (or Congress acting for the 
District of Columbia) may lawfully control the liability of the 
employer and the rights of his employee with respect to injuries 
occurring beyond the borders of the State through extraterri¬ 
torial provisions oLa compensation law. The Supreme Court 
in the Alaska Packers case, supra, clearly recognized this. This 
Honorable Court in many decisions has given similar recogni¬ 
tion to this principle. Other principles will be developed. 

In compensation laws, elective in nature, the extraterri¬ 
torial provision is frequently given effect through recognition 
of its ingraftment upon the employment contract—the con¬ 
tract itself giving basis for the right (Clapper case, supra). 
In compensation laws, compulsory in nature (as the District 
law), the extraterritorial provision is given effect as a con¬ 
comitant of the exercise of the police power of the State over the 
relationship, which power can be exerted even though the in¬ 
jury was sustained beyond the borders of the State. In respect- 
to compulsory type laws the exercise of such police power does 
not depend upon a contract, express or implied; the power is 
exercised over the status. (Appellant’s brief in the Lawrence 
case No. 8566, the argument in which appellant is permitting 
to stand as the argument in the instant case (pages 16-19) 
correctly states the law in this respect.) 

The courts usually consider in applying compulsory laws the 
question whether the employee has the status of employee 
within the State where the claim is filed; Fay v. Industrial Com-\ 
mission, 100 Utah 542; 114 P. (2d) 508. If such status exists, 
the employee is covered, regardless of where the actual injury 
occurs; Brameld v. Albert Dickinson Company, 186 Minn. 89, 
242 N. W. 465; Ayers v. Dunn Pen & Pencil Company, 217 
App. Div. 702, affirmed in 244 N. Y. 557. 

Another principle which the courts employ in arriving at a 
conclusion whether a particular out-of-state injury is com- 




pensable under local State law, which goes hand-in-hand with 
the concept of status of employment within the local State, is to 
ascertain where the employment is localized. Appellant has 
quoted in its Lawrence case brief (pages 15-19) from the brief 
in the earlier Gvdmundson case, decided by this Court (77 App. 
D. C. 230,126 F. (2d) 521) and has cited illustrative cases. No 
fault is found with the law cited, but appellant is apparently 
uncertain with respect to the application of such law. The 
cases it cites show conclusively situations in which the employ¬ 
ment was localized wholly outside of the State considering the 
claim. Such is not the situation in the present case. And even 
entire localization outside the State does not always control the 
result, as other factors must sometimes be considered (compare 
Alaska Packers case, supra ). The court not having before it at 
present a case involving employment wholly outside the Dis¬ 
trict of Columbia, it is deemed unnecessary to develop the 
characteristics of these factors as previously considered in ap¬ 
propriate cases. An employee’s contract of hire and where it 
was made are important only as an aid in settling other ques¬ 
tions; that is, (a) where the employment status was created, to 
which attaches the obligations of the compulsory compensation 
law, and (b) where the employment is likely to localize. This 
contract is not important as controlling the compensation law 
to be applied. In the Gvdmundson case we had the situation 
of a contract of hire made outside the District of Columbia and 
employment localizing outside the District. These facts were 
aids in determining statutory jurisdiction and whether employ¬ 
ment status in fact existed in the District of Columbia. But in 
that case no color of status as employee in the District of Co¬ 
lumbia in fact existed. There was nothing for the statute to 
cling to. 

The present case must be decided upon the wording of the 
compensation law in conjunction with the application of the 
principles above discussed. As stated by this Court in the 
Moyer case, supra, the District of Columbia compensation law 
provides that an employer carrying on any employment in the 
District of Columbia shall be liable for payment of compensa¬ 
tion, irrespective of the place where the injury or death occurs. 
The Charles H. Tompkins Company was certainly carrying on 
employment in the District of Columbia and the deceased was 



admittedly in its employ, and at the time of injury was carry¬ 
ing out the duties of his employment, part of which clearly 
involved employment in the District. The contract of employ¬ 
ment was made in the District, showing inception of the em¬ 
ployment status in the District, and work under that contract 
was performed here. The law clearly applied to Beard while 
employed here . The circumstance of his transfer to another 
job, under the custom shown by the evidence, should not di¬ 
vest him of his protection thus acquired. As a District resi¬ 
dent, public policy (or “Governmental interest” as referred to 
in the Alaska Packers case) should continue this protection un¬ 
less it should be shown that he so completely lost his-status as 
an employee in the District, and as a resident thereof, as to 
leave no possible color of status in the District as an employee, 
or color of attachment to the District sufficient to say that the 
District no longer had an interest in him for his protection or 
otherwise. Moyer had partly broken the strings of his status 
and attachment to the District of Columbia, but enough re¬ 
mained for the local law to apply. Beard had not however dis¬ 
turbed his status or attachment. 

II 

Point II of appellant’s argument (a) was not raised before the 
deputy commissioner and therefore is not an issue here, (b) 
does not apply to a situation arising under the District of 
Columbia compensation law 

Point III of appellant’s brief (a) was not raised before the 
deputy commissioner, (b) misinterprets the purpose and 
scope of the act of June 25,1936, and (c) otherwise gives no 
basis for a proper issue in this case 

Point II which appellant raises, and which was not raised be¬ 
fore the deputy commissioner, in substance, is this: Appel¬ 
lant says that because of the provisions of section 3 (a) of the 
Longshoremen’s Act, Hie law of Maryland should apply. Sec¬ 
tion 3 (a) of the Longshoremen’s Act, as relied upon by appel¬ 
lant, is as follows: 

Compensation shall be payable * * *, but only 
if the disability or death results from an injury occur- 


ing upon the navigable waters of the United States (in¬ 
cluding any dry dock) and if recovery for the disability 
or death through workmen’s compensation proceedings 
may not validly be provided by State law. 

As your Honors well know, the Longshoremen’s Act in its 
original application was passed by Congress to modify the 
general admiralty law. The basic power underlying the en¬ 
actment of the Longshoremen’s Act was the power of Congress 
to alter or modify the admiralty law ( Crowell v. Benson, 285 
U. S. 22, 52 S. Ct. 285). The basic power of Congress under¬ 
lying the enactment of the District of Columbia workmen’s 
compensation law is contained in Article I, section 8, clause 
17, of the Constitution, which has no relationship to or con¬ 
nection with the power of Congress with respect to admiralty 
law. In interpreting section 3 (a) of the Longshoremen’s Act, 
it is necessary, therefore, to ascertain the purpose Congress 
sought to accomplish, and this in the light of the history of 
prior legislation on this subject. It must be remembered that 
the history of the Longshoremen’s Act deals solely with efforts 
to extend relief to persons employed in maritime employment 
on navigable waters. The earliest step in this direction for the 
relief of employees employed on navigable waters in maritime 
employment was that taken by Congress on March 4, 1915, 
the origin of the statute giving to seamen the same right of 
recovery as that previously given to railway employees (46 
U. S. C. 688). Under this extension of the liability law, long¬ 
shoremen or stevedores were held to be “seamen” and were 
regarded as entitled to sue under the statute {International 
Stevedoring Company v. Haverty, 272 U. S. 50). Meanwhile, 
the State of New York sought to apply its compensation law 
in the case of a stevedore injured on board a vessel, but in 
such case {Southern Pacific Co. v. Jensen, 244 U. S. 205) the 
Supreme Court held that as a stevedore’s employment is mari¬ 
time the remedy under the State law could not validly apply. 
This case was the beginning of the so-called “Jensen line of 
decisions” which mark the respective spheres of Federal and 
State jurisdiction in injury cases where admiralty jurisdiction 
is concerned. Following the Jensen decision, Congress amended 



clause 3 of section 24, and clause 3 of section 256, of the ’ 
Judicial Code (relating to cases of admiralty and maritime 
jurisdiction) by adding to the clause, saving to suitors their 
common remedies, the words, “and to claimants the rights and 
remedies under the workmen’s compensation laws of any 
State” (Act of October 6, 1917, c. 97, 40 Stat. 395). Following 
the Jensen delineation, the Supreme Court in Knickerbocker 
Ice Co . v. Stewart, 253 U. S. 149, held that the attempted 
amendment was unconstitutional as being an unwarranted 
delegation of the legislative power of Congress, and as destroy¬ 
ing the uniformity which the Constitution had established, 
and thus defeating the Constitutional grant of jurisdiction 
to the Federal courts. Then Congress, by the Act of June 10, 
1922 (c. 216, 42 Stat. 634), again amended the same provisions 
of the Judicial Code, but excluded therefrom the special class 
of masters or members of the crews of vessels. Again, in Wash¬ 
ington v. Dawson & Co., 264 U. S. 219, the Supreme Court held 
such amendment unconstitutional. In the Dawson case, the 
Supreme Court, by comment, substantially recommended the 
enactment of what later became the Longshoremen’s Act, stat¬ 
ing that the power of Congress in this respect can not be dele¬ 
gated to the several states. 

When the Longshoremen’s Act was enacted, Congress neces¬ 
sarily had to specify the extent of its application, and it did 
thus specify in section 3 (a) in such manner as to be entirely 
consistent with the Jensen line of decisions. In addition to 
specifying a locus test, Congress in section 3 (a) included a 
provision designed to work harmoniously with the locus test, 
namely, the provision that “if recovery for the disability or 
death through workmen’s compensation proceedings may not 
validly be provided by State law,” which should apply where 
such recovery by State law would not contravene the essential ' 
purpose expressed in the Longshoremen’s Act nor work mate¬ 
rial prejudice to the characteristic features of the general mari¬ 
time law or interfere with the proper harmony and uniformity 
of that law in its international and interstate relations. (For 
short term, this is called the “local concern doctrine.”) That 
cases would arise in which a State might properly award com- 


pensation, even though the locus of . the injury was on navi¬ 
gable waters, was foreseen in the Jensen decision, and such 
cases (and the circumstances under which a State may exercise 
jurisdiction) have been carefully identified by the Supreme 
Court in subsequent decisions. 

The above-quoted provision from section 3 (a) of the Act was 
intended to permit a state to apply its compensation law where 
the employment was nonmaritime, even though the locus of 
the injury was upon the navigable waters. (Example: A log¬ 
ger injured on navigable waters while feeding logs into a belt 
conveyor, conveying logs to a mill.) This is the sole reason for 
the existence of the above-quoted portion of section 3 (a) of 
the Longshoremen’s Act. If there is any doubt in this respect, 
the doubt can be resolved immediately by referring to the de¬ 
cision in the case of Crowell v. Benson, 285 U. S. 22, at pages 
39 and 40, including footnotes. As further proof of this clear 
meaning of the provision, the Court’s attention is invited to the 
comments in the recent case of Parker, deputy commissioner v. 
Motor Boat Sales, Inc., 314 U. S. 244, where the history of the 
quoted part of section 3 (a) is commented upon. In that case 
the court stated: 

i * * * We believe that there is only one interpre¬ 
tation of the proviso in section 3 (a) which would accord 
with the aim of Congress; the field in which a state may 
not validly provide for compensation must be taken, 
for the purposes of the Act, as the same field which the 
Jensen line of decision exclude from state compensation 
laws. 

The types of cases in which the above-quoted part of section 
3 (a) is applicable may be observed by considering the factual 
situations in the following cases: 

I Sultan Railway Co. v. Department oj Labor, 277 U. S. 
135 (1928). 

i Grant Smith-Porter Ship Co. v. Rohde 257 U. S. 469 
(1922). 

Millers’ Indemnity Underwriters v. Braud, 270 U. S. 
59 (1926). 


Alaska Packers Association v. Industrial Accident 
j Commission, et al., 276 U. S. 467 (1928). 

London Guarantee & Accident Company, Ltd. v. In¬ 
dustrial Accident Comm, of California, 279 U. S. 109 
(1929). 

The last mentioned case reviewed all previous cases and stated 
that the employment in each was non-maritime. While in 
all of the cases above cited, the employment was non-maritime, 
the locus of injury was on the navigable waters. No case de¬ 
cided by the Supreme Court has come to our attention giving 
any other meaning than that indicated in the Parker case, 
supra. 

How appellant can say that the provision which it relies 
upon in this argument was intended to give a State jurisdiction 
in a case arising under the District of Columbia compensation 
law is beyond comprehension. It would be necessary for the 
appellant to explain away the Supreme Court’s interpretation 
of this provision in the Parker case, above quoted, and to give 
some other intention to Congress contrary to that in this long 
legislative and judicial history. The cases cited by appellant 
in the Lawrence brief (pages 25 to 29) all deal with maritime 
situations and the application of state law in those situations 
commonly referred to as under the “local concern doctrine” 
which is discussed above. 

The Court in the present case is not engaged in considering a 
conflict between admiralty jurisdiction and the jurisdiction of 
a state, hence the appellant’s whole argument concerning sec¬ 
tion 3 (a) of the Act is immaterial and irrelevant, and, more¬ 
over, this issue was not raised before the deputy commissioner. 
The District of Columbia compensation law has its own “cov¬ 
erage” section in the first paragraph of the Act of May 17,1928^ 
referred to in the first part of this brief. 

If any further argument should be needed, confined solely to 
the language of this section, attention is called to the fact that 
there are two “if” clauses in section 3 (a), joined by the con¬ 
junction “and”. The first “if” clause requires proof of injury 
on the navigable waters, and the second relates to the valid ap¬ 
plication of State law. The conditions of both “if” clauses 


must exist before the injury can come within the Longshore¬ 
men’s Act, not merely one of them, such as the appellant cites. 
Consider the absurd view which the appellant, in his argument, 
is required to accept. If section 3 (a) of the Longshoremen’s 
Act, as quoted by appellant, really applies to the District of 
Columbia under the extension locally of the Longshoremen’s 
Act (that is, both “if” clauses joined by “and”), the anomalous 
situation would result whereby the District of Columbia would 
have a workmen’s compensation law covering only those injur¬ 
ies occurring on the Potomac River—injuries previously cov¬ 
ered under the Longshoremen’s Act; the efforts of Congress in 
this respect would be nullified. 

In point III of the brief, appellant seeks to convince the court 
that the employee in this case has lost his rights because of the 
Act of Congress of June 25, 1936 (Title 40, U. S. C. sec. 290). 
In reply, our first point is that no issue was raised before the 
deputy commissioner as laying the necessary basis for this issue 
in the Court of Appeals. It is elementary that issues cannot be 
raised in compensation cases for the first time when the case is 
upon judicial review, a proposition which this court has recog¬ 
nized. Maryland Casualty Co. v. Cardillo, deputy commis¬ 
sioner, 71 App. D. C. 160,107 F. (2d) 959; Parker, deputy com¬ 
missioner v. Motor Boat Sales, Inc., 314 U. S. 244. At the 
hearing before the deputy commissioner, the issue was whether * 
this case came within the purview of the compensation act 
(App. S). The record discloses the following issue as raised 
before the deputy commissioner: 

The Deputy Commissioner. Will you state for the 
record what your defenses are, Mr. Swingle? 

Mr. Swingle. Yes. The defenses of the carrier and 
the employer or the defense is simply that the injury 
does not come within the purview of the District of Co¬ 
lumbia Workmen’s Compensation Act. 

Mr. Wilson. That is all right. 

The Deputy Commissioner. And anything else? 

Mr. Swingle. That is all (App. 8). 

Merely proof that the injury occurred in Maryland does 
not ipso facto require denial of benefits, because there have 



been many cases where employees injured in Maryland have 
received compensation under the local District law, some of 
which this Court has had occasion to consider. (And, there 
is, of course, the recent Goodrich case, decided November 29, 
1943, where the employee was injured in Pennsylvania.) It 
is one thing to assert before the deputy commissioner that the 
claim does not come within the purview of the District law, 
and another thing to assert, as the bill of complaint did, that the 
claim “comes under the exclusive jurisdiction of the State of 
Maryland” (App. 3). It will be observed therefore that the 
defense before the deputy commissioner was not that the 
Maryland law exclusively controls the remedy, which the ap¬ 
pellant relied upon as & defense,■ thereby raising a conflict of 
laws question, requiring as a matter of necessity the considera¬ 
tion of alleged employer-rights in this connection. Briefly 
then, the employer did not assert before the deputy commis¬ 
sioner that it had a right to have the law of Maryland consid¬ 
ered at the hearing before the deputy commissioner. 

For the employer to have raised any question whatever con¬ 
cerning the possible applicability of the Maryland law, the 
employer should first have interposed a defense before the 
deputy commissioner that the Maryland law should be given 
conclusive effect under the full faith and credit clause of the 
Constitution. This would have given rise to a question of 
conflict of laws in respect to which the employer would have 
been required by proof to show all of the factors material to 
the question of giving such full faith and credit in resolving 
such a conflict of law. This Honorable Court has recognized 
the real question in such a case in United States Casualty Co. 
y. Hoage, deputy commissioner, 77 F. (2d) 542, 64 App. D. C. 
284. In the cases which have gone to the Supreme Court, in¬ 
volving conflict of laws between compensation jurisdictions, 
the question has been raised on the basis of the necessity of 
giving full faith and credit to the law of the other jurisdiction. 
For the Court’s convenience, the cases are cited below: 

Bradford Electric Light Co., Inc. v. Clapper, 286 U. S. 

145. 

Ohio v. Chattanooga Boiler & Tank Co., 289 U. S. 439. 
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Alaska Packers Association v. Industrial Accident 
Commission, 294 U. S. 532. 

Pacific Employers’ Insurance Company v. Industrial 
Accident Commission, 306 U. S. 493. 

Not having properly pleaded before the deputy commis¬ 
sioner the necessity of considering the law of Maryland, with 
proof of the material factors as outlined and considered in the 
Supreme Court’s decisions, there remains in the present case 
merely the necessity to determine whether our own local com¬ 
pensation law applies, not whether some other law might apply. 

What has been said with respect (a) to full faith and credit 
and (b) to conflict of laws, applies equally with respect to sec¬ 
tion 290 of Title 40 U. S. C. (the Act of June 25, 1936), which 
is the subject of appellant’s point III. The only accomplish¬ 
ment of the Act of June 25, 1936, was to make it possible for a 
State to apply its workmen’s compensation law with respect to 
injuries occurring at work places, consisting of projects, build¬ 
ings, constructions, etc., belonging to the United States, where 
such places are within the exterior boundaries of the State. 
Congress did not in this Act attempt, nor could it have at¬ 
tempted, to give a State any greater right with respect to juris¬ 
diction over injuries than it ordinarily exercises as to any other 
area within a state, not owned by the United States. Assum¬ 
ing that the Maryland compensation law extended to the par¬ 
ticular area, either under the plenary jurisdiction of Maryland, 
or the acquired jurisdiction under that Act, the Maryland law 
would not have any greater force in that area than it has else¬ 
where in the State. The only authority which Congress gave 
in such Act was “authority to apply such (state workmen’s com¬ 
pensation) laws,” which, of necessity, brings the argument back 
to the general authority of the State in the accustomed exercise 
, of its-jurisdiction. There is no provision in the Act that the 
State shall have exclusive authority to apply its law in every 
injury case upon such premises. The only use of the word “ex¬ 
clusive” in the 1936 Act is in this relation: that so far as the 
premises are concerned they may be treated as though they 
were under the exclusive jurisdiction of the State (the same as 
any other premises in the State). The exclusiveness here re- 


lates solely to the premises and not to the right of the employee 
or the right to hear his case; there is no exclusive right in the 
State to apply its law in derogation of any other applicable law. 
Stated differently, this Act merely says that the State law may 
be applied “in the same way and to the same extent” as it 
would be applied if the premises were under the exclusive (or 
plenary) jurisdiction of the State. Appellant would glean 
from this that the State has greater jurisdiction in respect to 
cases arising on Federal premises thai^it does in cases arising 
in other parts of the State where its jurisdiction is admittedly 
plenary and exclusive. 

The purpose of the 1936 Act was to make sure that employees 
working in Federally owned areas would be able to recover 
workmen's compensation benefits for disability or death. The 
reason behind this legislation may be traced to Murray v. Ger- 
rick <& Co., 291 U. S. 315, all of which clearly appears in ap¬ 
pellant's Lawrence brief (pages 32 to 35). (Commenting par¬ 
enthetically, there is good basis for belief that the Act of June 
25,1936, can validly be applied only to those lands and premises 
as to which the United States has mere proprietary interests or 
right and that the Act would not apply, or could not constitu¬ 
tionally be applied, with respect to areas ceded in the Consti¬ 
tutional manner to the United States, because Article I, sec. 8, 
clause 17. of the Constitution gives to Congress the power to 
exercise “exclusive legislation” over lands ceded to the United 
States. If the United States, as the Constitution says, has 
such exclusive jurisdiction, then Congress could not delegate 
to the states the power to legislate and to apply their compensa¬ 
tion laws, because such delegation of power would be unconsti¬ 
tutional. As lands, in respect to which the United States is 
merely a proprietor (non-ceded areas), remain within the legis¬ 
lative jurisdiction of the States, the Act of June 25,1936, merely 
recognizes that jurisdiction without adding anything to it.) 
(Compare: Knickerbocker Ice Co. v. Stewart, supra; Washing¬ 
ton v. Dawson, supra; Murray v. Gerrick & Co., supra; Em¬ 
ployer’s Liability Assurance Co., Inc. v. DiLeo, 10 N. E. (2d) 
251; and the cases cited in appellant’s Lawrence brief (pages 
38, 39).) 
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Assuming that the 1936 Act did purport to give Maryland 
absolute and exclusive jurisdiction over injuries arising in 
certain Federal areas, then in addition to pleading the statute 
as a defense before the deputy commissioner, in support of 
such defense the employer’s obligation would have been to show 
(1) that the United States owned the land, (2) when it was 
acquired, (3) how it was acquired, and (4) what reservations 
with respect to jurisdiction in the State of Maryland were made. 
Johnson v. Merrill, 20 Cal. (2d) 446,126 Pac. (2d) 873. This 
Court in turn would be obliged to consider, first, whether the 
land was ceded to the United States in the Constitutional man¬ 
ner, and secondly, if it had been, whether this Court would be 
obliged to recognize the exclusive jurisdiction of Congress over 
the land. This would call for a proper interpretation of the 
Act of June 25,1936, to ascertain (a) whether Congress merely 
intended to include in that Act nonceded land areas owned 
under proprietary right by the United States and (b) whether 
Congress (if it were contended that the Act applies to all Fed¬ 
eral areas ceded or nonceded) had the right to delegate its own 
exclusive legislative power to the states in contravention of the 
Constitution, as construed by the Supreme Court. It will be 
seen, therefore, that many interesting Constitutional questions 
could have arisen if the employer had properly raised a proper 
issue before the deputy commissioner. The constitutional 
issue could then have been followed through completely for 
the purpose of decision. These questions could have become 
still more involved, if the employer in proof of his position 
before the deputy commissioner had offered evidence showing 
that the point of injury was within the original ceded area 
which from the States became the District of Columbia. The 
appellant’s argument might be terminated by its logic pursu¬ 
ing it .into an unfathomable morass, to wit: Virginia in 1789 
ceded part of Alexandria county to the United States, Mary¬ 
land ceded Washington county, both constituting the District 
of Columbia; both areas are within the exterior boundaries of 
these States as created; therefore, both States within those 
original boundaries may apply their compensation laws in the 
District of Columbia, thus leaving the District of Columbia 
workmen’s compensation law hanging in midair. 
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Finally, the extraterritorial provisions of the compensation 
law of another jurisdiction are as much applicable with respect 
to an injury occurring on United States property within the 
boundaries of a State as they are applicable to injuries oc¬ 
curring in any other areas within the admittedly exclusive 
or plenary jurisdiction of a state. The District of Columbia 
compensation law has the same status as the workmen’s com¬ 
pensation law of any state (Gudmundson v. Cardillo, supra); 
accordingly, the extraterritorial provision of the local law 
would apply to an injury sustained by an employee (otherwise 
within the purview of the local law) even though the injury oc¬ 
curred on property of the United States within the boundaries 
of Maryland or any other state. Appellant’s (Lawrence brief) 
argument that the 1936 Act repealed the extraterritorial pro¬ 
vision in the local compensation law, in so far as it relates to 
injuries outside the District on Federal projects and property, 
is without any basis of support in the statute. If Congress in¬ 
tended to modify the extraterritorial provisions of States’ work¬ 
men’s compensation laws, as contended, there certainly would 
have been a positive statement of intention in the statute in 
this respect, in view of its importance. And Congress must be 
presumed to know that workmen’s compensation laws have 
extraterritorial provisions. The cases cited by appellant in the 
Lawrence brief (page 35) namely, the Young and Breeding 
cases, merely holds, respectively, (a) that local law is exclusive 
and the employee may not sue his employer at law (employee 
can not have two remedies against his employer), and (b) that 
this Act does not relate to Federal employees. Neither case is 
in point. 

conclusion 

In conclusion, the appellees again mention that the only 
question in this case is whether Beard was an employee within 
the purview of the District of Columbia workmen’s compen¬ 
sation law. The question is solely one of statutory construc¬ 
tion of the local compensation law. It does not involve the 
construction of any other statute. The inception of the em¬ 
ployment was in the District of Columbia, there was employ¬ 
ment in the District of Columbia, and unquestionably status 






was established in the District sufficient to bring the case 
within the purview of section 1 of the local compensation law. 
The employee was a resident of the District, with- attachments 
here which had not been severed. He had no attachments in 
Maryland other than his transitory job. 

The District of Columbia had not severed its interest in 
Beard at the time of injury, and if he had become a public 
charge, there would have been the likelihood that his main¬ 
tenance and maintenance of his family would have been a 
matter, of public concern to the District of Columbia. Public 
policy in cases of this kind would dictate the continuance of 
the protection of the District of Columbia workmen’s compen¬ 
sation law in the absence of compelling reasons to the contrary 
(U. S. Casualty Co. v. Hoage, deputy commissioner, 64 App. 
D. C. 284; 77 F. (2d) 542). The creation and maintenance of 
“status of employment” in the District of Columbia is fac¬ 
tually established by the employment contract having been 
made in the District of Columbia and work having been per¬ 
formed here, which distinguishes this case from the so-called 
Gudmundson case, supra. “Status of an employee of an em¬ 
ployer carrying on business in the District of Columbia”, along 
with elements, in possible border-line cases, showing a public 
interest in the welfare of the employee or his family are con¬ 
sidered in applying the compensation statute to the case (B. 
F. Goodrich Co. v. Britton, deputy commissioner, decided No¬ 
vember 29,1943, plus U. S. Casualty Co. v. Hoage, supra). 

AH of the points raised in the appellant’s brief, in an effort 
to inject the possible application of the Maryland compensa¬ 
tion law, have been fully shown to be irrelevant and immate¬ 
rial, and to have resulted from a misconception of the law. 

The insurance carrier, of course, would prefer to have the 
claim adjudicated under the Maryland law with its limited 
liability (App. 23). (The medical bills in the case long ago 
exceeded the amount payable under the Maryland Act (Claim¬ 
ant’s Exhibits 1-5, App. 93-95, 27).) It would not be incon¬ 
venient for the insurance carrier to have the claim heard before, 
the Maryland Industrial Commission in Baltimore since it no 
doubt has its attorneys in every large city. It would, however, 


greatly inconvenience claimant. He would have to depend 
upon his witnesses voluntarily journeying to Baltimore to 
testify, because the power to subpoena them would not extend 
beyond the State of Maryland. It may be virtually impossible 
for claimant to induce the physicians who treated him, includ- * 
ing those on the medical staff of the local hospital where he 
was confined several months, to leave their duties and go to 
Baltimore to testify in connection with his compensation claim, 
even if he were able to pay them for doing so. It was the non¬ 
availability of witnesses in one jurisdiction and the availability 
in the other which the United States Supreme Court considered 
important in the case of Alaska Packers Association v. Indus¬ 
trial Accident Commission of California, 294 U. S. 532, 542,, 
supra. 

Considering that the employee resides in the District of Co¬ 
lumbia; that the employer has its principal office in the District 
of Columbia; that the employee was employed in the District 
of Columbia; that all the witnesses are readily available in the 
District of Columbia, it would seem unreasonable to assert that 
the claim for compensation must be adjudicated in Maryland, 
merely because the injury was sustained there. 

Beard received some compensation under the Maryland law. 
But the record also shows (App. 40) that Beard voluntarily 
did not seek compensation under that law; he signed a claim 
which the carrier presented to him, with the request that he sign 
it. Under the circumstances reported in the record, it may 
reasonably and logically be inferred that this situation indi¬ 
cated the carrier's self-interest in obtaining a result favorable 
to itself rather than the employee’s free selection of a remedy. 
The deputy commissioner gave the carrier full credit for the 
compensation thus received (App. 6). 

The cases hold that the fact that an employee received com¬ 
pensation pursuant to the provisions of the law of one juris¬ 
diction (whether by award after application, by settlement or 
agreement, or otherwise) will not bar an award under the law 
of another jurisdiction in similar situations to the present; 
amounts previously paid are in general credited against 
amounts subsequently awarded. McLaughlin’s Case, 274 



Mass. 217, 174 N. E. 338 (1931); Migue’s Case, 281 Mass. 373, 
183 N. E. 847 (1933); Gilbert v. Des Lauriers Column Mould 
Co., 180 App. Div. (N. Y.) 59; 167 N. Y. S. 274 (1917); Jen¬ 
kins v. T. Hogan & Sons, 177 App. Div. (N. Y.) 36,163 N. Y. S. 
707 (1917); Anderson v. Jarrett-Chambers Co., 210 App. Div. 
(N. Y.) 543, 206 N. Y. S. 458 (1924); Interstate Power Co., v. 
Industrial Comm., 203 Wis. 466, 234 N. W. 889 (1931); Salva¬ 
tion Army v. Industrial Commission, 219 Wise. 343; 263 N. W. 
349 (1935); Lawson, deputy commissioner v. Standard Dredg¬ 
ing Company, 134 F. (2d) 771 (C. C. A. 5,1943), a Longshore¬ 
men’s Act case; Ham v. Mullins Lumber Co., 193 S. C. 66, 7 
S. E. (2d) 712 (1940); Hunt v. Magnolia Petroleum Co. (not 
reported in State reports), 10 So. (2d) 109 (La. 1943); Price v. 
Horton Motor Lines, 201 S. C. 484, 23 S. E. (2d) 744, (1943). 

For the above reasons it is respectfully suggested that the 
order of the United States District Court dismissing the com¬ 
plaint was proper and should be affirmed. 

Edward M. Curran, 

United States Attorney, 
Daniel B. Maher, 

Assistant United States Attorney, 

Attorneys for Appellee Cardillo. 

Robert A. Wilson, 

Attorney for Norman W. Beard. 

Ward E. Boote, 

Chief Counsel, United States Employees’ Compensation 
Commission. 

Herbert P. Miller, 

Associate Counsel, of Counsel. 
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District Court of the United States for the 
District of Columbia 

Civil Action No. 17942 


The Travelers Insurance Company, a Corporation, 

plaintiff 

vs. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, et al., defendants 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above-entitled 
action, to wit: 

1 In the District Court of the United States 

for the District of Columbia 

Civil No. 17942 

The Travelers Insurance Company, a corporation 
Washington Building, Washington, D. C., plaintiff 

vs. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, 514 10th Sreet NW., 
Washington, D. C., defendant 

[Filed Dec. 2,1942. Charles E. Stewart, Clerk.] 

Bill of complaint for review of compensation award 

1. The plaintiff, The Travelers Insurance Company, is a 
body corporate, having an office and doing business in the Dis¬ 
trict of Columbia. The defendant, Frank A. Cardillo, is a 

l 
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THE TRAVELERS INSURANCE COMPANY 


Deputy Commissioner, United States Employees’ Compensa¬ 
tion Commission, District of Columbia Compensation District. 
The jurisdiction of this Court is derived from the provisions of 
the Longshoremen’s and Harbor Workers’ Compensation Act 
of March 4, 1927 (44 Stat. 1424; U. S. C. Title 33, Chapter 18, 
sec. 901 et seq.) as made applicable to the District of Columbia 
by the Act of May 17, 1928 (45 Stat. 600, Chapter 612, sec. 
1; D. 6. Code 1929, Title 19, Chapter 2, sec. 11). 

2. On November 26th, 1941, Norman W. Beard was an em¬ 
ployee of the Charles H. Tompkins Company as a carpenter, 
working on the Engineering Map and Reproduction plant and 
building, being a United States project under construction by 
said employer for the United States War Department, and lo¬ 
cated on a United States reservation known as the Dalecarlia 
Reservoir, Montgomery County, Maryland, which plant, build¬ 
ing, and reservation are United States property, exclusive juris¬ 
diction over which has been granted to the State of Maryland 
by the United States insofar as workmen’s compensation for 
accidental injuries is concerned. The contract for the con¬ 
struction of said plant and building, on which Beard was work¬ 
ing at the time of his injury, was separate and distinct from all 

other contracts which said employer had undertaken to 
2 perform, either in the District of Columbia or elsewhere. 

The liability of said employer for compensation under 
the District of Columbia Compensation Act. as well as under 
the Compensation Act of the State of Maryland, was insured 
at that time by the plaintiff. 

3. On said November 26th, 1941, the said Beard received 
certain injuries during the course of his employment on said 
United States Government project, for which injuries the said 
Beard filed a claim against said employer for compensation un¬ 
der the State of Maryland Workmen’s Compensation Act, and 
was paid by the plaintiff and accepted said compensation due 
under that Act. Thereafter, by reason of the same injuries, 
the said Beard filed a further claim against said employer for 
compensation under the District of Columbia Compensation 
Act, which claim was controverted on the ground that the in¬ 
jury did not come within the provisions of the District of Co¬ 
lumbia Act. Thereafter a hearing on said claim was held by 
the defendant, who, on November 16th, 1942, made a Findings 
of Fact and issued an award in favor of the claimant, a copy of 
which is hereto attached and made a part hereof. The trans¬ 
cript of the testimony adduced at the hearing, and accompany¬ 
ing exhibits, are also made a part hereof. 

4. With respect to the said Engineering Map and Reproduc¬ 
tion plant and building on which the said Beard was working 
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at the time of his injuries, the status of employer and employee 
did not exist in the District of Columbia; said Beard at said 
time was not an employee of an employer carrying on an em¬ 
ployment in the District of Columbia; said claim for compen¬ 
sation did not come within the provisions of the District of 
Columbia Compensation Act, but by law comes under the ex¬ 
clusive jurisdiction of the State of Maryland; and said Find¬ 
ings of Fact and Award are not in accordance with law. 
Wherefore, the plaintiff prays: 

1. That the said Frank A. Cardillo, Deputy Commissioner, 
be enjoined from enforcing or attemption to enforce the afore¬ 
said award of compensation. 

3 2. That this Honorable Court wholly suspend or set 
aside said award of said Deputy Commissioner Cardillo. 

3. That plaintiff have such other and further relief as is just. 

Swingle and Swingle, 

By Ernest A. Swingle, 

Ernest A. Swingle, 

805 Colorado Building , Washington, D. C. 

Attorneys for Plaintiff 

Edwina A. Swingle, 

Trial Attorney. 

4 . • United States Employees’ Compensation 

Commission 

District of Columbia Compensation District 

Compensation Order Award of Compensation Case No. 21&-S49 

17942 

In the Matter of the Claim for Compensation Under the 
District of Columbia Workmen’s Compensation Act, 
Norman W. Beard, claimant 

vs. 

Charles H. Tompkins Company, employer 

* 

The Travelers Insurance Company, insurance carrier 

[Filed Dec. 2,1942. Charles E. Stewart, Clerk.] 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and a hearing 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following 
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THE TRAVELERS INSURANCE COMPANY 


Findings of fact 

That on November 26, 1941, the claimant herein was in the 
employ of the employer above named, whose address is 907 
Sixteenth Street, Northwest, Washington, District of Columbia; 
that the employer was subject to the provisions of an Act of 
Congress approved May 17, 1928, entitled “An Act to provide 
compensation for disability or death resulting from injury to 
employees in certain employments in the District of Columbia, 
and for other purposes”; that the liability of the employer for 
compensation under the said Act was insured by The Travelers 
Insurance Company; that on the said day the claimant herein, 
while performing service as a carpenter for the employer on the 
Map Reproduction Building of the United States Army Engi¬ 
neers, located at the Dalecarlia Reservation in Montgomery 
County, Maryland, adjacent to the District of Columbia, and 
while engaged in erecting wall forms, sustained personal injury 
resulting in his disability when the scaffold on which he was 
working collapsed, causing him to fall to the concrete below, a 
distance of approximately twelve feet, and to sustain fractures 
of the right and left os calces and a comminuted fracture 
5 i of the upper portion of the right tibia and fibula involv¬ 
ing the knee joint; that written notice of injury was not 
given to the employer within thirty days but that the employer 
had knowledge of the injury and has not been prejudiced by the 
lack of such written notice; that the average weekly earnings of 
the claimant herein at the time of the injury were $65; that the 
employer furnished the claimant with medical treatment, etc., 
in accordance with the provisions of section 7 (a) of the Act; 
that the claimant’s employment with the employer herein 
began in April 1940; that from such time until May 1941, the 
claimant worked continuously for the said employer on several 
jobs in the District of Columbia ; that in May 1941, due to the 
lack of material on one of the employer’s jobs, the claimant was 
laid off for several days until the material was available; that 
instead of remaining idle the claimant secured work with the 
Moccia Construction Company at Arlington, Virginia, and he 
was so employed until approximately the middle of June 1941, 
when he resumed work for the employer, Charles H. Tompkins 
Company, at Bellevue, District of Columbia; that he was re¬ 
hired at such time and that he continued to work at Bellevue,. 
District of Columbia, until July 28, 1941, when he, with three 
other workmen, was sent by the employer to the National Air¬ 
port, Arlington, Virginia, to dismantle a building there; that 
after the building was dismantled and transported to the Dale¬ 
carlia Reservation, the foreman took the claimant and the sev¬ 
eral other carpenters to the Dalecarlia Reservation where the 
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building was reconstructed; that the claimant helped to re¬ 
construct the building and he continued to work at the Dale- 
carlia Reservation until the date of the injury; that from the 
middle of June 1941, until the date of the injuiry, November 26 r 
1941, the claimant’s employment with the employer, Charles H. 
Tompkins Company, was continuous; that he was not rehired by 
the employer in Virginia, Maryland, or at any of the other loca¬ 
tions where the claimant worked for the employer; that he was 
transferred by the employer from one location to another; that 
the work of dismantling the building at the National 
6 Airport in Virginia and the reconstruction of the said 
building at the Dalecarlia Reservation, Maryland, was 
in connection with a Government contract job secured by the 
employer; that such job was on a “cost-plus” basis; that conse¬ 
quently and because of the Government contract it was neces¬ 
sary for the employer to keep the costs of the job separate and 
distinct from the other jobs, and it was likewise necessary to 
have each of the employer’s employees who performed any work 
on such Government contract job to sign an “employee’s record 
card,” identifying the employee performing work and contain¬ 
ing a record of the time he worked and the wages he earned on 
such contract job; that the “employee’s record card” (carrier’s 
exhibit A), signed by the claimant when he reported at the Na¬ 
tional Airport, Virginia, was a job cost record card showing the 
time worked and the wages earned by the claimant while en¬ 
gaged in work in connection with the employer’s Government 
“cost-plus” contract; that such card was not a new contract of 
employment by the claimant or a rehiring of the claimant; 
that some equipment and materials for the Dalecarlia job were 
supplied from the storage yard maintained by the employer in 
the District of Columbia; that at the time of the injury the 
employer was a Washington, D. C., concern with its main office 
located in the District of Columbia ; that at such time the em¬ 
ployer was carrying on employment in the District of Columbia; 
that the claimant’s contract of employment with the said em¬ 
ployer was entered into in the District of Columbia; that such 
contract of employment contemplated employment in the Dis¬ 
trict of Columbia as well as in the States of Virginia and Mary¬ 
land; that at the time of the injury the claimant was and he is 
now a resident of the District of Columbia; that the claim comes 
within the purview of the District of Columbia workmen’s 
compensation law; that as a result of the injury the claimant 
was wholly disabled from November 26, 1941, to July 6, 1942 r 
inclusive, and he is entitled to 31-6/7 weeks’ compensation at 
the maximum rate of $25 per week for such temporary total 
disability; that on July 7, 1942, the claimant resumed his 
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7 employment as a carpenter with the employer herein; 

that compensation for temporary total disability is 
$796.43; that the extent, if any, of remaining permanent dis¬ 
ability resulting from the injury is undeterminable at this time; 
that the claimant has been paid the sum of $543.33 as com¬ 
pensation under the Maryland compensation law; that the 
employer and the insurance carrier are entitled to credit for 
the amount of such compensation paid to the claimant. 

Upon the foregoing findings of fact, the Deputy Commissioner 
makes the following 

AWARD 

That the employer, Charles H. Tompkins Company, and the 
insurance carrier. The Travelers Insurance Company, shall pay 
to the claimant herein compensation as follows: for temporary 
total disability, 31-6/7 weeks at the rate of $25 per week, from 
November 26, 1941, to July 6. 1942, inclusive, amounting to 
$796.43. The employer and insurance carrier, having already 
paid the sum of $543.33 as compensation, shall pay forthwith 
the balance of $253.10. 

A fee for legal services rendered the claimant in connection 
with this claim is approved in favor of Attorney Robert A. 
Wilson, 736 Bowen Building, in the amount of $50. such sum 
to constitute a lien upon and be paid out of this award. 

Given under my hand at Washington. D. C„ this sixteenth 
day of November 1942. 

(Signed) Frank A. Cardillo. 

1 Deputy Commissioner, 

District of Columbia Compensation District. 

PROOF OF SERVICE 

I hereby certify that a copy of the foregoing compensation 
order was sent by registered mail to the claimant, the employer, 
the insurance carrier, attorney for the claimant, and attorney for 
the respondent, at the last known address of each as follows: 

Mr. Norman Beard, 4108 Hayes St. NE., Washington, D. C. 

Charles H. Tompkins Company. 907 16th St. NW., Wash¬ 
ington. D. C. 

The Travelers Insurance Company. Washington Building, 
Washington, D. C. 1 

Robert A. Wilson, Esq., 736 Bowen Building, Washington, 
D. C. 

Ernest A. Swingle, Esq., Colorado Building, Washington, 
D.C. 

(Signed) Frank A. Cardillo, 

Deputy Commissioner. 


Mailed November 16, 1942. 
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10 Transcript of Testimony at Hearing 

United States Employees’ Compensation Commission 
for the District of Columbia 

Before Honorable Frank A. Cardillo 

Deputy Commissioner for the District of Columbia 

Case No. 216-849 

Norman W. Beard, claimant 
vs. 

Charles H. Tompkins Company, employer 

The Travelers Insurance Company, insurance carrier 

* * * * * 

Pursuant to notice, this matter was heard before Honorable 
Frank A. Cardillo, Deputy Commissioner, United States Em¬ 
ployees’ Compensation Commission, at Washington, D. C., on 
the 6th day of October 1942, commencing at 9:30 o’clock a. rm 
Appearances: Robert A. Wilson, Esquire, in behalf of 
the claimant; Ernest A. Swingle, Esquire, in behalf of the 
respondent. 

11 The Deputy Commissioner. This hearing is upon 
the application of the claimant, Norman W. Beard, who 

has filed a claim for compensation alleging that on November 
26, 1941, while employed as a carpenter for the employer,' 
Charles H. Tompkins Company, he sustained an injury result¬ 
ing in a fracture of the. right and left os calcis, fracture of the 
right tibia and fibula and split knee cap when a scaffold on 
which he was working fell, causing him to fall about fourteen 
feet on the concrete footing. 

The claim has been controverted by the employer and the 
insurance carrier and no compensation has been paid. 

Mr. Swingle. That is under the District of Columbia Work¬ 
men’s Compensation Act. Compensation has been paid under 
the Maryland Act. 

The Deputy Commissioner. The wages are stated in the 
claim to be $13 a day or $65 a week. I presume there is no 
question about the wages. 

Mr. Swingle. No; there is no question about the wages. 

The Deputy Commissioner. Does that state the claim, Mr^ 
Wilson? 

Mr. Wilson. Yes; I believe it states the claim. 
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Mr. Commissioner. I would like to ask at this time if we 
could limit this hearing to the question of whether the .claim 
comes within the scope of the District of Columbia Workmen's 
Compensation Act and disregard any claim as to the 

12 extent of disability. 

The Deputy Commissioner. I presume that would 
be the carrier's issue. 

Mr. Swingle. We have made, an agreement to that effect. 

The Deputy Commissioner. Will you state for the record 
what your defenses are, Mr. Swingle? 

Mr. Swingle. Yes. The defenses of the carrier and the em¬ 
ployer or the defense is simply that the injury does not come 
within the purview of the District of Columbia Workmen’s 
Compensation Act. 

Mr. Wilson. That is all right. 

The Deputy Commissioner. And anything else? 

Mr. Swingle. That is all. 

The Deputy Commissioner. Do you question the extent of 
disability? 

Mr. Swingle. Well, we do question the extent of disability, 
but that question is to be left open. 

The Deputy Commissioner. This is the time to make your 
objection. That is why I call it to your attention. 

Mr; Swingle. Yes. We desire proof in respect to it. 

The Deputy Commissioner. The understanding is, then, 
that this hearing will be confined solely to the issue of juris¬ 
diction? 

Mr. Swingle. Yes. 

The Deputy Commissioner. And should jurisdiction 

13 1 be found to exist under the local compensation law, the 

District of Columbia Workmen’s Compensation Act, the 
case will be continued for further hearing? 

Mr. Swingle. Yes. 

The Deputy Commissioner. Otherwise, not. 

Is that clear? 

Mr. Swingle. Yes, sir. 

The Deputy Commissioner. Now, are there any matters 
that may be stipulated before we proceed? 

The place where the injury occurred, perhaps—where was 
that? 

Mr. Wilson. The injury occurred while the claimant was 
working for the Map Reproduction Factory for the United 
States Engineers at the Dalecarlia Reservation. 

The Deputy Commissioner. Where is that? 

Mr. Wilson. In the sixty-one hundred block of the Old 
Conduit Road, now MacArthur Boulevard. 
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Frankly I do not know whether it is within the District of 
Columbia bounds or outside. 

Mr. Swingle is prepared to produce some evidence to show it 
is beyond the District of Columbia bounds and we will just 
claim it was approximately the sixty-one hundred block of the 
old Conduit Road. 

The Deputy Commissioner. If it should be found that it 
was outside the District of Columbia limits do you still 

14 maintain it is in our jurisdiction? 

Mr Wilson. If the injury occurred outside of the 
District of Columbia we'claim that the claim does come within 
the District of Columbia Workmen’s Compensation Act. 

Mr. Swingle. Of course, we claim that he must state, I con¬ 
tend that he must state as part of the claim where it occurred, 
whether it occurred in the District of Columbia or in Main¬ 
land, and he cannot use the hearing for the purpose of fishing 
around for evidence. 

The Deputy Commissioner. Well, I think it is proper to 
understand from what Mr. Wilson says that the claim is, re¬ 
gardless of whether the injury occurred in the District of Co¬ 
lumbia or outside of the District of Columbia, that the District 
of Columbia Workmen’s Compensation law governs. 

All right. I think we are ready to proceed. 

Will you call your first witness? 

Mr. Wilson. At the outset I would like to state that the 
District of Columbia Act provides that there is a presumption 
that all claims come within the Act and that- 

Mr. Swingle (interposing). We are familiar with that. 

Mr. Wilson. And that passes the burden of proof, under the 
law, to the employer to disprove it. 

I would like that on the record. 

Mr. Swingle. That is a question of law and I think that 
point, if it is made, should be made off the record. 

15 Mr. Wilson. I want it on the record that I did re¬ 
serve that objection to the proceedings, first. 

The Deputy Commissioner. All right. 

Mr. Wilson. I wanted to object to the Commissioner’s 
ruling that I proceed. 

The Deputy Commissioner. All right. 

Mr. Wilson. So I will call the claimant. 

Thereupon Norman W. Beard, the claimant herein, was 
called as a witness for and in his own behalf, and being then and 
there duly sworn by the Deputy Commissioner, assumed the 
witness stand and, upon examination, testified as follows: 
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Direct examination by Mr. Wilson: 

Q. State your name and address. 

A. Norman W. Beard. 4108 Hayes Street, Northeast. 

Q. Mr. Beard, 4108 Hayes Street, Northeast, is within the 
boundaries of the District of Columbia? 

A. Yes, sir. 

Q. Now, Mr. Beard, on what date were you injured? 

A. November 26,1941. 

Q. And who was your employer at the time of the injury? 

A. Charles H. Tompkins Company. 

Q. Now, where were you working at the time of your 
injury? 

16 A. On the Map Reproduction- 

The Deputy Commissioner (interposing). Speak 
up. I can hardly hear you. . 

The Witness. On the Map Reproduction Factory at the 
Dalecarlia Reservation. 

By Mr. Wilson: 

Q. Where is the Dalecarlia Reservation? 

A. It is located on the Conduit Road; part of it is in the Dis¬ 
trict of Columbia and part in Maryland, I believe. 

Q. Part of the Reservation is definitely within the District 
of Columbia boundary? 

* A. Yes. 

Q. You know that to be a fact? 

A. Yes. 

Q. Now, you were working, you said, on a Map Reproduction 
plant. | Will you describe just how you got there for the record, 
with reference to the road, and so on? 

By the Deputy Commissioner: 

Q. Tell us what your occupation was, first. 

A. Carpenter. 

Mr. Wilson. I am sorry, Mr. Cardillo. 

By Mr. Wilson: 

Q. You were employed as a carpenter by the Dalecarlia 
Reservation, or on the Dalecarlia Reservation, by the 

17 Charles H. Tompkins Company. Is that right? 

A. That is right. 

Q. Now, will you state just where this Map Reproduction 
building was located? 

A. We go out Conduit Road from Georgetown, past the 
Pumping Station, go to a little bridge there, and we go across 
this little bridge, and just as you cross the bridge there is a 
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sign that says “Maryland”; we cross that about one hundred 
feet and then we stop and left our cars on the outside, and then 
we cross Conduit Road, make a right turn, and went into where 
the offices were. Now this building was quite a large one and 
was some distance from where we parked our cars. 

We made a right angle turn, and I would say it would be 
some four hundred or five hundred feet from the gate to where 
I was injured. 

Q. That is the gate you went in from Conduit Road? 

A. That is right. 

Q. Now, do you know for certain whether you worked within 
the District of Columbia or outside of the District of Columbia? 

A. No; I do not. I do not know how the line runs in relation 
to this sign or where we went in the road at. I have never seen 
a map or survey of that approach. 

Q. When you went to work there were you told by your em¬ 
ployer whether you were working in the District of 

18 Columbia or in Maryland? 

A. No. They just said to go to this project on Con¬ 
duit Road. 

Q. When were you first employed by the Charles H. Tomp¬ 
kins Company? 

A. In April, I believe, 1940. 

Q. You were first employed by the Charles H. Tompkins 
Company in April, 1940? 

A. That is right. 

Q. Where were you employed at that time? 

A. The National Guard Armory. 

Q. And where is the National Guard Armory?* 

A. At Nineteenth and B Streets, Southeast. 

Q. In the District of Columbia? 

A. That is right. 

Q. Now, how long did you work for them at the National 
Guard Armory in the District of Columbia? 

A. It was Christmas Eve, to the best of my knowledge. 

Q. Christmas Eve of what year? 

A. Of 1940. 

Q. Did you cease working for them on Christmas Eve of 
1940? 

A. No. 

Q. What happened then? 

A. I was sent to the Naval Research Laboratory on 

19 Wisconsin Avenue, or rather, Massachusetts Avenue. 

Q. You were sent from the National Guard Armory, 
which was located, as you say, in the District of Columbia at 

552268—43 - 2 
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Nineteenth and B Streets, Southeast, when you concluded your 
work, on December 24, 1940, to the Naval Observatory on 
Massachusetts Avenue? 

A. That is right. 

Q. And that is in the District of Columbia? 

A. That is right. 

Q. When did you start working at the Naval Observatory 
on Massachusetts Avenue? 

A. On the 27th of December, I believe it was; a day or two 
after Christmas. 

Q. And that was in 1940, also? 

A. Yes, sir. 


By the Deputy Commissioner: 

Q. And was that for the same employer? 
A. Yes, the same employer. 


By Mr. Wilson: 

Q. Now, how long did you work for this same employer at 
the Naval Observatory? 

A. Until it was completed. It strikes me it was in March, 
about the middle of March. 

Q. What year? 

A. 1941. 

20 Q. The middle of March 1941? 

A. Yes. That is right. 

Q. You had worked at the Naval Research Laboratory on 
Massachusetts Avenue? 

A. Yes. 

Q. You worked there until the middle of March, 1941? 

A. Yes, sir. 

Q. For the Charles H. Tompkins Company? 

A. That is right. 

Q. At the Naval Observatory? 

A. Yes. 

Q. What happened when your work at the Naval Research 
Laboratory, or the Conservatory or Observatory was con¬ 
cluded? 

A. Well, they gave me a note to the superintendent at Belle¬ 
vue, D. C.; the Naval Laboratory, a note of transfer. 

Q. They gave you a note of transfer? 

A. Yes. 

Q. A note of transfer, did you say? 

A. Yes. 

Q. And you were told to report to Bellevue to work? 

A. That is right. 
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A. And where is Bellevue? 

A. That is in the southwest extremity of the District. 

Q. What were you working on down there? 

A. New barracks for the Marines, I believe. 

21 Q. Were those barracks located within the District 
of Columbia? 

A. That is right. 

Q. Now, do you know on what day you reported for work at 
Bellevue? 

A. The day following the day we were finished at the Naval 
Observatory. It is not clear on the dates, but it was about the 
middle of March, I believe; it was the following day. There 
was no time lost. 

Q. Did you start to work at Bellevue? 

A. No. The foreman told me they needed men at the office 
building at Eighteenth and H Street, Northwest. 

Q. In the District of Columbia? 

A. In the District of Columbia. I believe I worked a week 
up there. 

Q. Did they tell you to go to work there instead of at Belle¬ 
vue? 

A. That is right. 

Q. They transferred you from Bellevue up to Eighteenth and 
H Streets? 

A. Yes; they had some telephone conversation that we were 
coming up, and we worked there a few days until some cold 
weather came and then I was sent back to Bellevue. 

Q. How long did you work up at Eighteenth and H Streets? 

A. I think it was a week, five days or six days. 

22 Q. Five or six days to a week? 

A. That is right. 

Q. When you finished up there, what happened? 

A. They sent me back to Bellevue. 

Q. They transferred you again? 

A. Yes. 

Mr. Swingle. He said that they sent him back to Bellevue. 

Mr. Wilson. Oh, well, they sent him back. 

Mr. Swingle. You used the word “transferred.” 

By the Deputy Commissioner: 

Q. Did they send you back or transfer you on this occasion? 

A. Well, they just told me to go back at Bellevue. The 
weather was very cold and they could not do any more work 
and the work at Bellevue the cold weather did not hold it up. 

Q. You did not get a transfer slip as on the previous occasion? 
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A. No; not at this time. There was no discharge, no; our 
money was sent from this job to Eighteenth Street and Belle¬ 
vue—there was no lay-off. 

By Mr. Wilson: 

Q. When you were first sent from Bellevue to this office 
building at Eighteenth and H Street, Northwest, were you 
paid for the time required to travel from Bellevue to this office 
building? 

23 A. Yes; that was all continuous time. 

Q. When you finished your work at Eighteenth and 
H Street, how did you go back to Bellevue? 

A. Why, I went back on the company’s time. I was paid 
for it and I simply put my tools in my car and drove back down 
there. It was on the company time. They allowed us travel 
time. 

Q. You were paid when you went from Eighteenth and H 
Streets back to Bellevue? 

A. That is right. 

Q. And you were paid when you went from Bellevue origi¬ 
nally out to Eighteenth and H Streets? 

A. Yes. 

Q. Now, how long did you work in Bellevue after you went 
back there? i 

A. I worked there I believe it was up in May, the latter part 
of April Or early May, and we finished that building. 

Q. In what year was that? 

A. 1941. 

Q. You were working on the Marine barracks building? 
Is that right? 

A. Yes. 

Q. Did you complete those barracks? 

A. Yes; we were just about completed. 

24 Q. What happened when you completed the barracks? 
A. They gave me a letter of transfer, or a note of 

transfer, to the National Guard Armory. 

Q. To the National Guard Armory? 

A. Yes, sir. 

Q. That was the National Guard Armory in the District of 
Columbia? 

A. Yes; the same one. 

Q. And then did you go up to the National Guard Armory? 
A. That is right. 

Q. Did you report for work there? 

A. We reported for work there, yes; but we did not go to 
work because they were waiting for steel. 
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Q. They did not have the steel? 

A. They did not have the steel to go ahead with this last 
section. 

Q. What did they tell you when you reported to the National 
Guard Armory—that they did not have the steel? 

A. Well, they told me to wait a few days. 

Q. Did you wait? 

A. No. I went and got myself another job. 

Q. You got another job? 

A. That is right. 

Q. With whom did you get another job? 

A. I got another job with the Maccio Construction 
Company. 

25 The Deputy Commissioner. Pardon me. When 
was this? I did not get the time of this. 

The Witness. This was along in the spring of 1941. 

By Mr. Wilson: 

Q. Can you state the time a little more accurately than that? 
A. As to the time I went to work for them? 

Q. Yes. 

A. Yes; I can. 

Q. What is it? 

A. Well, that was the first week in May, I believe. 

Q. The first week in May? 

A. Yes. 

Q. And how long did you work for them? 

A. Until about the middle of June. 

Q. And where did you work for them? 

A. Arlington, Virginia. 

Q. You worked for them about one month? 

A. A month or five weeks. 

Q. Where did you go after you ceased working for the 
Maccio Construction Company? 

A. Well, I saw one of Tompkins’ foremen up to the meeting, 
and he asked me to go back to Bellevue. 

Q. What meeting was that? 

26 A. The Carpenters Union meeting. 

Q. The Carpenters Union meeting? 

A. Yes. 

•Q. And he asked you to go back to work? 

A. Yes; he asked me to go back to work. 

Q. For the Tompkins Company? 

A. That is right. 

Q. Did you go back to work for the Tompkins Company 
then? 
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A. Yes; it was much closer to home and I went back there. 

Q. Where did you go to work for the Charles H. Tompkins 
Company at that time? - 

A. At Bellevue, D. C. 

Q. And can you state the day that you went back to work 
for the Tompkins Company at Bellevue, D. C.? 

A. It was about the middle of June. 

Q. About the middle of June? 

A. That is right. 

Q. In 1941? 

A. That is right. 

Q. When you went back to work for them, were you rehired? 

A. That is right, at Bellevue, D. C. 

Q. Through what procedure did you come to be rehired? 

A. Well, they taken my name and address and I was finger¬ 
printed. 

Q. They fingerprinted you? 

27 A. Yes. 

Q. They signed you up for work there? 

A. They signed me up for work there, yes. 

Q. And were you signed up for work after they had taken 
your fingerprints and all that? 

A. I was signed up for work in the Tompkins Company of¬ 
fice and I was fingerprinted over in one of the Government 
buildings; I just don't know which one it was, but we were 
fingerprinted over there. 

Q. Did it all occur in the District of Columbia? 

A. That is right. 

Q. Now, you returned, then, to work at Bellevue in June of 
1941? 

A. That is right. 

Q. How long did you work at Bellevue? 

A. Until the 25th of July. The materials w’ere getting 
short. We were getting out of material and I went to report 
there on the morning, Monday morning, the 28th of July, and 
' they sent three other workmen and myself over to the Nation¬ 
al Airport, to take this large building apart. 

Q. You say you reported for work on July 28th? 

A. That is right. 

Q. And they had no work there for you? 

i A. That is right. They sent four of us to this Nation- 

28 al Airport to take this big building apart. 

i Q. They told you to report there to take this big 
building apart? 

A. That is right. 
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Q. Did you go to the National Airport then? 

A. That is right. 

Q. Did you go over there for the Tompkins Company? 

A. That is right. 

Q. Did they pay your time, the time that you took in going 
over there? 

A. Yes, sir. 

Q. Now, your job over there was to cut a large building 
apart? 

A. That is right. 

Q. How long did it take you to do that work? 

A. Four days. 

Q. It took you four days to cut that large building apart? 

A. To cut the building apart, yes. 

Q. When the building was cut apart, then what did you do? 
A. It was loaded on big trailer trucks and hauled out here on 
Conduit Road, to the Dalecarlia Reservation. 

Q. That was at the end of the four days? 

A. That is right. 

Q. And did you have any further work to do on this building? 
A. Yes. 

29 Q. What was that? 

A. We put the building together, reassembled this 

building. 

Q. Whereabouts did you do that? 

A. On Conduit Road. 

Q. You put the building together on Conduit Road? 

A. Yes. 

Q. Or just off of it? 

A. Yes. 

By the Deputy Commissioner: 

Q. On the Reservation ? 

A. Yes. 

By Mr. Wilson: 

Q. This was on the Reservation? 

A. Yes. 

Q. What type of a building was this? 

A. It was a large, wooden building; I believe it was around 
fifty feet long and twenty-four feet wide, two stories high. 

Q. Can you tell us the time at which you started, to reassem¬ 
ble this building on the Reservation? 

A. Yes. . 

Q. When was that? 

A. The 1st day of August. 
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Q. Now, when you started to reassemble this building on 
the 1st day of August, it was for the Tompkins Com- 

30 pany? Is that right? 

A. That is right. 

Q. And how long did you continue to work for the Tomp¬ 
kins Company on the Reservation? 

A. From the 1st of August until the day I was hurt. 

Q. Did you work on this building all that time? 

A. No. 

Q. What did you do? 

A. We assembled this building and made some changes in¬ 
side, made an office building of it, and that probably taken a 
couple of weeks or something of that kind. I have not the 
exact amount of time spent on it. 

Then we had some temporary building to put on the Reser¬ 
vation for sheds and tool houses. 

Q. And you just continued work there until the time of your / 
injury? 

A. Oh, yes; I stayed on working there until I was hurt; that 
is right. 

Q. And you continued to work for the Charles H. Tompkins 
Company? 

A. Yes; that is right. 

Q. Then were you reemployed or signed up or anything of 
that sort when you went to the National Airport to commence 
cutting the building up? 

A. No. 

31 Q. Were you employed or signed up or anything of 
that kind when you started the building or the rebuild¬ 
ing of the building up on the Reservation? 

A. No. Nothing was said about that. 

Q. When you put the building up, or when you finished put¬ 
ting the building up and started working on other buildings 
were you reemployed or reassigned or retransferred or anything 
like that, by the Charles H. Tompkins Company? 

A. No, sir. 

Q. In the middle of June, when you reported for work and 
were hired by the Charles H. Tompkins Company, and started 
to work at Bellevue, until you were injured, was your work 
continuous with the Charles H. Tompkins Company? 

A. That is right. 

Q. Was there any break in your pay or in your work for the 
Charles H. Tompkins Company from the time you started at 
Bellevue until the time you were hurt? 

A. None whatever. 
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Q. Were you ever signed up again? 

A. No, sir. 

Q. Now, are you working now? 

A. Yes, sir. 

Q. For whom are you working now? 

A. The Charles H. Tompkins Company. 

Q. When did you start working for the Charles H. 

32 Tompkins Company? 

A. This last time it was July 7,1942, that I worked or 
started to work for the Charles H. Tompkins Company; that 
is while I am working now. 

Q. You started for them in July? 

A. On July 7,1942. 

Q. July 7, 1942? 

A. Yes. 

Q. You started to work again for the Charles H. Tompkins 
Company? 

A. Yes. 

Q. Did you work for anybody else between the time you were 
injured and the time that you went back to work for the Charles 
H. Tompkins Company? 

A. No, sir. 

Q. When you recovered from your injury sufficiently to go 
back to work, you went back to work for the Charles H. Tomp¬ 
kins Company? 

A. That is right. 

Q. And where did you start to work for the Charles H. Tomp¬ 
kins Company? 

A. Well, the housing job at Naylor Road between Alabama 
Avenue and the District of Columbia line. 

Q. Within the District of Columbia? 

A. That is right. 

33 Q. Now, you were injured on the 26th of November? 

Mr. Swingle. Do you want this in the record? 

Mr. Wilson. Yes; I want it in the record, if you don’t mind. 

Mr. Swingle. It is all right with me. 

By Mr. Wilson: 

Q. You were injured on the 26th of November? 

A. Yes. 

Q. And how were you injured on that day? 

A. The foreman that Monday, before I was hurt, on Wednes¬ 
day, he hired lots of new men and asked me to take eight of 
these men and put up some walls. 

I was familiar with this building. I had been there for some 
time. 
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In the course of building this wall it was necessary to erect 
a scaffold and these men had worked on this scaffold for part 
of two days and one of the engineers said to me, he said: Your 
wall is out a little on one corner there; and, he said: will you 
look after it? I said: All right. 

So I goes over and gets up on the scaffold and no sooner than 
I gets up on the scaffold the scaffold collapsed with me, and I 
go down, standing up on the concrete and it resulted in this 
injury that I had. 

Q. The claim you filed shows that you broke your 

34 right leg or right knee cap, split your right ankle, prac¬ 
tically, and both the left and the right heels were broke. 

Is that correct? 

A. Yes. 

Q. Immediately after the injury, were you taken to a 
hospital? 

A. That is right. 

Q. To what hospital were you taken? 

A. Emergency Hospital. 

Q. Is that in the District of Columbia? 

A. Yes, sir. 

Q. In other words, after the injury, you were brought in 
the District of Columbia? 

A. That is right. 

Q. Who treated you in the District of Columbia? 

A. They taken me into the x-ray room and the x-ray was 
made, and several of the internes came in and asked me some 
questions. 

The Deputy Commissioner. Just a minute. Is all this 
detail important? 

Mr. Wilson. I would like it in the record if I may have it, 
Mr. Commissioner. 

The Witness. Doctor Riddick was there. 

Mr. Wilson. I think it is important. 

The Witness. Doctor Riddick was the man that first 

35 treated me and he continued to treat me even up to 
two weeks ago. 

By Mr. Wilson: 

Q. Doctor Riddick is the doctor that the insurance company 
hired to treat you? 

A. That is right. 

Q. Now, is Doctor Riddick a local doctor, or is he a Mary¬ 
land doctor? 

A. Local, as far as I know; he has offices at 1835 I Street. 
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Q. His office is. in the District of Columbia? 

A. That is right. 

Q. How long were you in the hospital? 

A. Prom the 26th of November, until 1941; until February 
15, 1942. 

Q. Have you received any bills from the hospital for services? 
A. I have. 

Q. Have you those bills with you? ' • 

A. I have [producing paper writings]. 

Q. May I see them, or one of them, please? 

Mr. Swingle. Mr. Wilson, you are going farther than the 
question involved here. 

Mr. Wilson. No. I want to show, if you please, Mr. Com¬ 
missioner, looking forward further than this, the results of 
the refusal to take jurisdiction over these severe cases, 

36 just what result, and I think it should be of interest to 
the Commissioner to know what happens to these men. 

Mr. Swingle. It should be pertinent to this case. This case 
may be appealed. 

I don’t want, unnecessarily, to have to pay or to have you 
pay for a much longer record than it is necessary to present to 
the Court. 

Mr. Wilson. I will risk paying for any record that is nec¬ 
essary on my behalf. 

The Deputy Commissioner. I will permit you to go on, but 
make it as brief as possible. 

Mr. Wilson. I will certainly try to. This witness won’t 
take me more than forty minutes all together. 

By Mr. Wilson : 

Q. Now, will you identify a bill that was sent to you by the 
Emergency Hospital and which you have produced and handed 
to me and which I hand back to you now [handing a paper 
writing to the witness]. 

A. (After examining certain paper writing.) Yes. sir; 
these were- 

Q. (Interposing.) Which one was it? 

A. All of them were sent. 

Q. I hand you this [indicating a paper writing]; is this 
one bill received from the hospital? 

A. (After examining the document last referred to.) 

37 This is the first one that I received from the hospital. 

Mr. Wilson. I would like to have this admitted in 

evidence. 

Mr. Swingle. Just a minute. 
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I will have to reserve an opportunity to cross-examine the 
claimant at a later date with respect to these hospital bills 
and the question of injury. I am not prepared to do it today. 

Under our agreement we were only going to one question, 
and that was the question of jurisdiction, and I am not pre¬ 
pared to cross-examine the claimant on these hospital bills or 
on his injury at this time. 

Mr. Wilson. I submit that I may offer this in evidence. 

The Deputy Commissioner. Were these bills paid by the 
claimant? 

Mr. Wilson. Shall I ask him? 

By the Deputy Commissioner: 

Q. Were these bills paid by you and are you asking reim¬ 
bursement for the payment? 

Mr. Wilson. No. I would like to show in this record that 
these men, whether they pay them or not, obviously they can¬ 
not pay them when they are in the hospital, and when they do 
recover they are bound for the bills; under the District of Co¬ 
lumbia Workmen's Compensation Act it would not result that 
way; the carrier would be obligated to pay the bills, but under 
the Maryland Act the carrier pays only up to $500, and from 
that time on medical cases, and these men are hounded for 
the bills. 

38 I The Deputy Commissioner. You knew that these 
bills were involved in this case, Mr. Swingle? 

Mr. Swingle. Yes. surely. They are medical bills. 
Whether this is the identical bill, I don’t know. Frankly I 
have not gone into the circumstances of the bills. 

I understood the inquiry today was only in respect to whether 
or not the accident or injury came within the purview of the 
District of Columbia Workmen’s Compensation Act. 

The Deputy Commissioner. If there’should be a further 
hearing on the question of the extent of disability, you will have 
an opportunity to go into them. 

Mr. Wilson. I want that admitted in evidence. 

Mr. Swingle. May I see it? 

Mr. Wilson. I am sorry [handing the bill in question to Mr. 
Swingle]. 

The Deputy Commissioner. Show it to Mr. Swingle first. 

(The suggestion of the Deputy Commissioner was complied 
with.) 

The Deputy Commissioner. Now. let me see it. 

(The document under consideration was examined by the 
Deputy Commissioner.) 
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The Deputy’ Commissioner. The bill from the Central Dis¬ 
pensary and Emergency Hospital dated June 9,1942, showing a 
total charge of $3S5.75, of which about $244.47 was paid, leav¬ 
ing a balance of $141.28, is received in evidence as 

39 “Claimant’s Exhibit No. 1.” 

(Thereupon the document in question was received in 
evidence and was marked “Claimant’s Exhibit No. 1,” and is 
filed in the office of the Deputy Commissioner with the other 
papers in this case.) 

By Mr. Wilson: 

Q. Now, I hand you this paper and I will ask you to identify 
what it is [handing to the witness another paper writing]. 

A. (After examining the document last referred to.) That 
is a follow’-up. I have several of them from the hospital where 
it has not been paid. 

In addition to this there were a number of telephone calls 
made to my house. 

Q. Is it a letter from the Emergency Hospital? 

A. This is. 

Q. What kind of a letter is it? 

A. They want me to get in touch with them about this matter 
immediately; they want their pay. 

Mr. Wilson. I would like to have this letter introduced as 
Claimant’s Exhibit No. 2, if I may. 

The Deputy Commissioner. Don’t you have sufficient in 
your record by your questions of the claimant and his answers 
as to the facts? 

Mr. Wilson. But I would like to have this in the rec¬ 
ord. 

40 Mr. Swingle. I object to the introduction of that 
letter there. It does not go to the point involved here or 

to the amount of the expenses even. 

I will admit this for the record: 

That the amount of compensation and the amount of medi¬ 
cal bills that the Travelers Insurance Company has paid in this 
case under the Maryland Act is not as much as it would be un¬ 
der the District of Columbia Workmen’s Compensation Act, if 
we were paying under that Act. 

The Deputy Commissioner. I will receive it and note the 
carrier’s objection to exhibit No. 2, which is a letter dated June 
9,1942, from the Emergency Hospital to the claimant. 

That will be received as “Claimant’s Exhibit No. 2.” 

(Thereupon the document in question was received in evi¬ 
dence and was marked “Claimant’s Exhibit No. 2,” and is filed 
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in the office of the Deputy Commissioner with the other papers 
in this case.) 

By Mr. Wilson: 

Q. I will hand you this, Mr. Beard, and I will ask you if you 
. can identify that paper [handing another paper writing to the 
witness]. 

A. (After examining the document last referred to.) Yes, 
sir; that is from the hospital. 

Q. What does it state generally? 

A. They want their money and expect me to get in 
41 touch with them in reference to the payment imme¬ 
diately. 


By the Deputy Commissioner: 

Q. Who is “they”—the hospital? 

A. Yes, sir. 

Mr. Wilson. I would like to introduce that as Claimant’s 
Exhibit No. 3. 

Mr. Swingle. I make the same objection to this exhibit, and 
if I did not make it, I make an objection to the receipt of 
“Claimant’s Exhibit No. 2.” 

Th6 Deputy Commissioner. The objections will be noted. 

This letter will be received in evidence as “Claimant’s Ex¬ 
hibit No. 3.” 

(Thereupon the document in question was received in evi¬ 
dence and was marked “Claimant’s Exhibit No. 3,” and is filed 
in the office of the Deputy Commissioner with the other papers 
in this case.)' 


By Mr. Wilson: 

Q. I hand you another letter and I will ask you if you can 
identify that [handing to the witness another paper writing]. 

A. (After examining the document last referred to.) Yes, 
sir. 

Q. What is it, generally? 

A. Generally it is more insistence that I come down there 
and pay the bill and make arrangements to pay it even 
monthly. 

Q. It is a letter from the Emergency Hospital? 

42 A. It is. 

Mr. Wilson. I would like to offer that as “Claim¬ 
ant’s Exhibit No. 4.” 

Mr. Swingle. I make the same objection. 

The Deputy Commissioner. The objection is noted and the 
letter will be received as “Claimant’s Exhibit No. 4.” 
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(Thereupon the.document in question was received in evi¬ 
dence and was marked “Claimant’s Exhibit No. 4,” and is filed 
in the office of the Deputy Commissioner with the other papers 
in this case.) 


By Mr. Wilson: 

Q. I will hand you this letter and I will ask you if you can 
identify the nature of this [handing another paper writing to 
the witness]. 

A. (After examining the document last referred to.) Yes, 
sir. 

Q. State what it is, please. 

A. It is a bill for the anesthetic that was administered by 
Doctor Stubbs, 11-29-41. 

Q. In what amount? 

A. $20; and I also have some follow-ups on that insisting 
on payment, too. I did not bring them because I did not locate 
them right away. 

Q. But you have got them? 

A. Yes. 

43 Mr. Wilson. I would like to offer that in evidence as 
“Claimant’s Exhibit No. 5.” 

Mr. Swingle. And I object to that. 

The Deputy Commissioner. It will be received in evidence; 
your objection will be noted in the record. 

(Thereupon the document in question was received in evi¬ 
dence and was marked “Claimant’s Exhibit No. 5,” and is filed 
in the office of the Deputy Commissioner with the other papers 
in this case.) 

Mr. Swingle. And, as to that bill, we reserve particularly 
the right to question the amount if necessary at a future 
hearing. 


By Mr. Wilson: 

Q. Did you have any discussion with Doctor Riddick con¬ 
cerning treatment? 

A. Yes, he told me- 

Mr. Swingle (interposing.). Just a minute. I think that is 
hearsay and I object to it. 

The Deputy Commissioner. Is Doctor Riddick going to be 
here? 

Mr. Wilson. No, Doctor Riddick is not going to be here, 
and I do not think it is hearsay if we state what was told to 

•l:_ 


I 
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I am not trying to prove any treatment or anything, but 
1 merely trying to put in evidence what was told to the 

44 claimant, not to prove what was told to him as proof, or 
' not the fact, only the fact that it was told to him, some¬ 
thing about his treatment which is pertinent, I think. 

Mr. Swingle. I object on the ground that it is hearsay. If 
Doctor Riddick is not going to be here- 

The Deputy Commissioner (interposing.) I will note the 
objection. Of course, you understand if it is hearsay evidence 
and it is uncorroborated it won’t be considered. 

Mr. Wilson. I did not hear you. 

The Deputy Commissioner, I presume that you under¬ 
stand that if it is hearsay evidence and it is not corroborated 
it won’t be considered as evidence. 

Mr. Wilson. That is all right, but I would like it in the 
record. So, he can state what was said? 

The Deputy Commissioner. Yes; with that understanding. 

By the Deputy Commissioner: 

Q. Do you understand the question? 

A. Yes. 

By Mr. Wilson: 

Q. Go ahead and answer the question. 

A. All right. 

Q. Answer the question. 

A. Will you state the question over? I may have 

45 missed it in the interruption. 

Q. I say, did you have any discussion with Doctor 
Riddick concerning your treatment? 

A. Yes. I had my ankle down and it gave me a lot of trou¬ 
ble, and I asked the doctor if some physiotherapy or other 
treatment could not be administered to that ankle to hurry it 
along, and he told me that he hesitated to send me to a physio¬ 
therapist because, under this Maryland Act, he did not know 
whether the man would be paid or not, and I went to see an¬ 
other doctor,^ bone specialist about this leg, and I had noth¬ 
ing but the insurance company doctor’s word for it, and he 
told me also that I should have had physiotherapy for my 
ankle and a brace for my leg, before I put weight on it. 

Q. Those were things that were told you? 

A. That is right. 

Q. You are not trying to prove that that was the treatment 
that should have been administered? 

A. No. 

Q. But only what the doctors told you? 
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A. That is right; I do not know that positive. 

I would like to state here that I like Doctor Riddick and 
think he was a very good doctor, but if he only is limited and 
has a limited amount of money to spend, that is different, 
and I think he is held down to a certain extent. 

Q. Did he mention anything about the amount of 

46 money or fee for your treatment? 

A. He made it known to me that he had received 
nothing like his usual fees in my case that extended over such a 
length of time, and I believe that this $500 was prorated be¬ 
tween the doctors, the two doctors I would say, and the hos¬ 
pital and some other things, and an elastic knee cap, and taxi 
fare, and things like that, little expenses like my own. 

Mr. Wilson. This is all the testimony I have of this witness. 

Gross-examination by Mr. Swingle: 

Q. Mr. Beard, how old are you? 

A. I was forty-seven years old at the time I was hurt; I am 
forty-eight now. 

Q. Forty-eight? 

A. Yes. 

Q. And how many different contractors—how long had you 
been doing carpentry work? 

A. About thirty-two years. 

Q. How many different contractors have you worked for 
during that time? 

A. I can only name a few I worked for. I worked for 
George Hyman about four years. 

Q. How many, just in number, approximately, ten or 
twenty, something like that? 

47 A. I would say about ten. I worked for the George 
A. Fuller Company for some ten years, and three years 

on the Mellon Art Gallery. I worked for two years for 
Tompkins. 

I worked for others, go and come. Out of town people— 
well, I just cannot recall the names; there are too many. 

Q. In other words I presume you are like most carpenters,. 
you are not on the permanent payroll of any company, but you 
work with the company as long as your work is satisfactory 
and they have a job, and if the job gives out you go to another 
contractor? 

A. That is when you cannot find it, but with the Tompkins 
Company, for the past couple of years, they have kept me going 
and transferred me from job to job. 

5.12268—43 3 
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My employment since last June was uninterrupted. They 
sent me from job to job and I was always paid for travel time; 
the time was continuous. 

Q. I think you said a while ago when the job gave out and 
they were not ready for you you went to work for someone else 
instead of waiting? 

A. That is right. 

Q. And when you would get through with that, you would 
go to another job where you were employed, then go to another 
job? 

A. If the job was coming up in a few days I would 
wait for it. 

48 Q. You would not wait six months or a year to work 
for the Tompkins Company particularly? 

A. No. 

Q. You worked for other satisfactory employers? 

A. That is right. 

Q. And just as long as the employers were satisfied and your 
work was satisfactory, and you were satisfied with the condi¬ 
tions there, you would as soon work for them as for the Tomp¬ 
kins Company? 

A. Oh, yes. 

Q. What I am trying to find out is this: Whether or not 
during all these thirty-two years you considered yourself a 
permanent, regular, employee of the Tompkins Company? 

A. Not for thirty-two years. 

Q. And you really are never regularly, permanently, em¬ 
ployed by any company or a regular permanent employee of 
any company, are you? 

A. I would not know, exactly, what a permanent man was 
when we are shifting from job to job and losing time. 

Q. You have worked for all these other contractors before 
you did some work for the Tompkins Company and you would 
not say that the work of those previous contractors was 
permanent? 

A. No. 

Q. And you would not say that the work that you did for 
the Tompkins Company was permanent? 

49 A. No. If I was laid off or if they had nothing for me 
to do and there were periods of time when I was off, I 

would not consider that permanent. 

Q. You get a job where you can find one. Is not that the way 
it works with you as with all other carpenters? 

A. That is right. 

Q. You spoke of this job of the Engineering Map Reproduc¬ 
tion plant building, but you did not give us quite the location 
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of it, except to say that it was four hundred to five hundred feet 
after you got into the gate; you mean by that to the gate of 
the Dalecarlia Reservation itself? 

A. The entrance to that, yes. 

Q. The building that was under course of construction was 
up high on the hill, is it? 

A. No. One corner of it would be up, the back part of it 
there it goes back to this way [indicating] right angle to Con¬ 
duit Road; that is the big building, 300 feet wide and 400 feet 
long and I believe it covers quite an area of ground. 

Q. Were you ever told whether or not that building was en¬ 
tirely in Maryland? 

A. No, sir; I have not. 

Q. You just don’t know one way or another? 

A. No. I don’t know how the line runs in relation to that 
sign on the post. 

50 Q. Did you ever see the specifications on the job? 

A. No, sir. 

Q. You said a little while ago that you were transferred, I 
believe, from the Marine barracks or transferred to the Na¬ 
tional Guard Armory, and they gave you a note. Have you 
that note with you? 

A. No, sir. I gave it to the superintendent over there. 

Q. Do you know what was on the note? 

A. The note read, to the best of my memory, it says to Mr.. 
Dill, the superintendent at the National Guard Armory, that 
these were the men that I spoke to you about on the telephone, 
and it was signed Marshall Hutsler, general foreman at Belle¬ 
vue. He was the man that transferred. 

Q. That note did not say you were being transferred at all? 

A. No. It had something about some conversation, tele¬ 
phone conversation the day before. 

It is customary when they have workmen they want to keep, 
they call them in and ask whether they are employed, and 
then they ask where they can be used, and sometimes they 
make several calls, and if they can use them they use them and 
take care of them. 

Q. If they cannot use them and take care of them what 
happens? 

A. Well, in this case, they had no steel ready and rather than 
wait for the steel to come in I got myself another job. 

51 Q. When you went to Bellevue, you say you were re¬ 
hired? 

A. That is right. 

Q. By Tompkins? 

A. Yes. 
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Q. And they took your name and address and you signed up? 

A. That is right; the customary way of being employed. 

Q. That is the customary way of being employed? 

A t Yes. 

Q. And did they take your social security number? I did 
suppose they would? 

A. That is right. 

Q. And certain information, other information, that you 
would give them? 

A. Yes. 

Q. And you signed a card, didn’t you? 

A. With some people it is customary to sign. I do not know 
in this case whether I signed or not. 

Q. You do not know, you mean, whether down at Bellevue 
you signed or not? 

A r That is right. 

Q. But, with respect to the Dalecarlia Reservation job, as 
well as the job where you were tearing down the shed over in 
the Naval Airport, you signed no card and you were not rehired 
and gave them no information? 

A. To the best of my knowledge I did not. 

52 Q. To refresh my mind, by the way, where is that 
Naval Airport? Is that in the District of Columbia? 

A. It is across the river. I believe it is in the District of 
Columbia. 

I remember seeing in the paper that they had to get a beer 
license from the District of Columbia to run the restaurant. 

Q. Do you know whether it is in the District of Columbia or 
in Virginia? 

A. I don’t think anyone knows. 

Q. You recognize your signature on that card, don’t you, 
Mr. Beard, down here [indicating] ? 

A. (After examining the document last referred to.) Yes; 
that is my signature. 

Q. Do you recognize your Social Security number and your 
name and address and so forth on that card? 

A. That is right. 

Q. That card is your payroll card, is it not, the time card 
with the Tompkins Company at the Dalecarlia Reservation? 
Isn’t that correct? 

A. It looks like about what I would draw. I would say it 
was. 

Q. Look at the dates there and see whether or not it is. You 
ought to be able to tell a little about it. 

A. (After examining the document under considera- 

53 tion further.) Yes; I would say it is my record. 
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Q. Where were you when you signed this card? 

A. I could not say that. 

Q. You do not remember signing it at all? 

A. It is my signature on there, but I don’t know where it 
was, just where I saw it. 

Q. You don’t even remember signing it? 

A. That is my signature. 

Q. No; but I mean this: Do you remember when you signed 
it and the circumstances under which you signed it? 

A. No; I do not. 

Mr. Swingle. I would like to have this marked for identifi¬ 
cation and I will prove it by the man that has custody of it. 

The Deputy Commissioner. Mark it as “Exhibit A, for 
identification” for the carrier. 

(Thereupon the document in question was marked by the 
reporter “Carrier’s Exhibit A. for identification.”) 

Mr. Wilson. Let me see it, please. 

(The document under consideration was examined by Mr. 
Wilson.) 

By Mr. Swingle: 

Q. Now, Mr. Beard, that is the same process you had to 
go into in any time when you are entering the employ of the 
Tompkins Company? 

A. Yes; it looks like it. 

54 Q. That is the same procedure you went into in giving 
information, signing your name to the employment card 
there, that you gave over there in Bellevue in the middle of 
June, 1941? 

A. Yes, that is the same. 

Q. Do you know why it was when you went to Bellevue that 
you had to reenter the employment of the Tompkins Com¬ 
pany instead of being transferred as Mr. Wilson- 

Mr. Wilson (interposing). May I get your question before 
I know whether I object to the references you make to me? 

Mr. Swingle. Well, of course, I have not finished my ques¬ 
tion yet. 

The Deputy Commissioner. Read the question as far as it 
has gone. 

The Reporter (reading): 

“Q. Do you know why it was when you went to Bellevue 
that you had to reenter the employment of the Tompkins 
Company instead of being transferred as Mr. Wilson-■” 

By Mr. Swingle: 

Q. (Continuing.) Has stated you did on all these occasions? 


- - • 


32 THE TRAVELERS INSURANCE COMPANY 

Mr. Wilson. Now, I do not—may I object to that? That is 
certainly misleading because I certainly did not say that there 
was any transfer. 

Mr. Swingle. You asked him if he was transferred to this 
job and that job. 

55 The Deputy Commissioner. Well, you are objecting 
to the latter part of it as stated by you? 

Mr. Wilson. Yes. 

The Deputy Commissioner. I think you can eliminate that 
and ask him a question. 


By Mr. Swingle: 

Q. Can you answer the question? 

A. What is the question? 

The Deputy Commissioner. Mr. Middlemiss, please read 
the question without the reference to Mr. Wilson. 

Mr. Swingle. I would like to have the question contain the 
query about the transfer, and as he has called it somebody 
used the word “transfer” here. 

The Deputy Commissioner. Will you reframe your ques¬ 
tion? Would you rather do that? 

Mr. Swingle. No. I will let the question stand. 

The Deputy Commissioner. Then, Mr. Middlemiss, please 
read the question without the reference to Mr. Wilson. 

The Reporter (reading): 

“Q. Do you know why it was when you went to Bellevue 
that you had to reenter the employment of the Tompkins Com¬ 
pany instead of being transferred?” 

By the Deputy Commissioner: 

Q. Now, will you answer that? 

56 i A. Well, I had been out of employment, out of the 
employ of the company and I had been in the employ 
of another company in the course of five weeks or a month, or 
five weeks; I don’t remember the exact date. 

By Mr. Swingle: 

Q. Do you know why it was when you went to the Dale- 
carlia Reservation job, instead of being transferred you had 
to sign an employment card there? 

A. Unless it was for the record of that particular job; I don’t 
know of any other reason. I certainly was not hired over and 
over again. 

Q. You mean that at Bellevue you were not rehired? 

A. Yes, sir; at Bellevue I was rehired; I reentered die em- 
play of the Tompkins Company, and we were short of mater¬ 
ial, out of material, and they sent me to this job, still an em- 
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ployee of the company, and I could not see any more than a 
job record or employee’s record. I was not discharged or paid 
off. My time was continuous. I got my money every Friday 
or every pay day regularly; I knew that. 

Q. As a matter of fact, you were actually discharged and 
rehired on every job for the Tompkins Company where you 
went from or started to work on a Government job that was 
a cost-plus job, were you not? 

A. I have never signed a discharge slip or never 

57 have been given one by these people. 

Q. No; but you have signed reemployment cards 
such as this one here? 

A. Yes; for the job’s record, I would say. 

Q. When you went to the Dalecarlia Reservation, were you 
paid right on the job? 

A. Right on the job, and I waited two weeks for this pay 
coming from Bellevue on that job, rather than lose the time or 
going to the office; I waited for it. 

Q. In other words, that job that you did at Bellevue was part 
and parcel of the Dalecarlia job, the removal of the sheds used 
at the Reservation? 

A. I hardly think so, because the work I believe at Bellevue 
was for the Navy Department and the other was for the Army 
Engineers. 

Q. They were two separate jobs? 

A. Yes; they were, so far as I know. 

Q. A carpenter foreman has the right to hire and fire you, 
does he, on these jobs? 

A. Yes, sir. 

Q. And a carpenter foreman will have charge of what, just 
the one job? 

A. Yes. 

By the Deputy Commissioner: 

Q. It is customary? 

58 A. It is customary to have charge of one job. 

Q. Now, on these jobs that you have been working 
on here, did the foreman have just custody of one job, one of 
these Tompkins jobs? 

A. Yes. 

Q. When you worked on the National Guard Armory and 
say that you were sent to the Naval Research work, did the 
foreman on the Naval Research job employ you? 

A. The Naval—no, there was something wrong there. I 
went from the National Guard Armory, I went to the Naval 
Observatory on Massachusetts Avenue. 
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Q. Did the superintendent on the Naval Observatory job 
on Massachusetts Avenue hire you; that is, were you hired by 
a foreman there? 

A. I was signed up there. I was sent up there and had'to 
sign up on that job. 

Q. Who were you hired by on the Naval Observatory job, 
the foreman? Were you hired by the Naval Observatory 
foreman? 

A. No; the Charles H. Tompkins Company foreman. 

Q. The Naval Observatory foreman of the Charles H. 
Tompkins Company? 

A. That is right. 

Q. In other words, when you got to the job it would be the 
i foreman on the job that actually employed you and 

59 sign you up? 

A. He signed me up. 

Q. He actually employed you? 

A. Yes; when we are transferred we consider we are in the 
employ of the Tompkins Company, on the job. and on the par¬ 
ticular job he signs us up for the record. 

Q. What I am trying to find out is this: Would a foreman on 
the Bellevue job, say, have authority to sign you up on a job 
out here in Maryland if he was in charge of the Bellevue job? 

A. Well, If I taken orders from him to go from one job to 
another, I would consider he did. He is sending men there; he 
is in authority. 

When I get to the job he sent me to, and they put my name 
and address down for the job record and the record of the pay¬ 
roll, I do not consider that I have been fired at one place or 
reemployed, or anything of the kind. 

Q. Now, the foremen, I think you told me, are definitely the 
ones on the job that have authority over the hiring of men on 
that job. They are the only ones; is that correct? 

A. As far as I know. 

Q. So when you got to the job at the Dalecarlia Reservation 
the foreman out there wras the only man that could actually hire 
you? 

60 A. The foreman at the Dalecarlia Reservation was the 
one that was over here, we met on the job on the other 

side of the river, we will say at the National Airport, and from 
there we went together, the foreman and these several car¬ 
penters and myself to this Dalecarlia Reservation. 

Q. And it was the foreman on the Dalecarlia Reservation that 
hired you for the Dalecarlia Reservation that hired you for the 
Dalecarlia job? That would be so under the Union rules? 
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A. I did not go out and ask for the job. He sent me there. 
He signed me when I got there. 

Q. You knew that there was a job at Dalecarlia if you wanted 
to take it? 

A. I was sent there. 

Q. But you knew that there was a job at the Dalecarlia Res¬ 
ervation before you went to Dalecarlia? 

A. Oh, no; I did not know when I left Bellevue I was going 
to the Reservation. I was told to go to the Airport, and when 
we got on the other side of the river and got the building cut 
up I was told that we were going up to the Dalecarlia Reserva¬ 
tion. 

Q. When you got there, do you remember whether or not 
you signed this employment card at that place? 

A. No: I do not remember signing that at Dalecarlia. 

Q. Now, when you got to Dalecarlia, the foreman was not 
ready for you? 

61 A. Oh, yes. 

Q. The foreman was not ready for you to go to work 
there and there would be a delay of three or four weeks—if that 
is so, what would you have done? 

A. I would have went back to Bellevue and saw that that 
material had come in, sheet rock at this particular time; they 
run out of the sheet rock and they were expecting it from day 
to day. 

Q. If there was no job down there that you could work on, 
what would you do then? 

A. Oh, I would have gone down there and inquired and prob- • 
ably there was some other job they would send me to. 

Q. As a matter of fact, when you got to Dalecarlia, if the 
foreman on the Dalecarlia job who had charge of hiring and 
firing on the job, according to you, did not want to take you on 
the job he could reject you, couldn’t he? 

A. That is right. 

By the Deputy Commissioner: 

Q. What is the answer? 

A. That is right, yes. He could have discharged me or re¬ 
fused me to go to work if he had the disposition to do so. 

By Mr. Swingle: 

Q. He could have rejected your services, couldn’t he? 

A. Yes, sir. 

Q. Do you know whether that Dalecarlia Reservation 

62 job was a cost-plus job for the Government? 

A. What I understood, below the ground was; above 
it was contract. It is hearsay and I don’t know. 
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Q. You don’t know? 

A.-No. . ’ 

Q. They had an office on the Dalecarlia job, I believe, didn’t 
they? 

A. Yes. 

Q. And they kept certain records and payrolls and things 
like that? 

A. Yes; the job records. 

Q. You worked under a foreman at Dalecarlia, I suppose? 

A. Yes. 

Q. And I suppose all your directions and instructions came 
from him? 

A. I suppose so. 

Q. Who else out there beside him would give you instructions? 

A. They had a job superintendent there 

Q. You mean you got all- 

A. (Interposing.) They also had a project manager. 

Q. They were right on the Dalecarlia job, were they? 

A. Yes. 

Q. You were paid, at all times, on the job after you got 

63 there? * 

A. Yes. 

Q. When you went from one contractor to another contrac¬ 
tor, would the foreman sometimes refer you to the foreman on 
other jobs so that you would not lose any time? 

A. That happens often; when they cannot use me or other 
workmen, they will send us where they are taking workmen on 
and they know it. 

Q. In other words, the foreman rather takes care of the 
carpenters, I suppose, and if he can get them a job with another 
contractor than the foreman happens to be working with, when 
he runs out of work, he does that, and he gets a job if there is 
one available? 

A. Yes. If he has a good man we kind of look out for each 
other in a way. If he has nothing he will send us to another 
one rather than have you lose a day or two. It is sort of an 
agreement, the way we work. 

Q. You did make a claim for compensation under the Mary¬ 
land Act, did not you, Mr. Beard? 

A. I signed a paper in the hospital; it was a Maryland form, 
yes. 

Q. Just to straighten out this record, I understand that you 
actually made a claim for compensation for this injury under 
the Maryland Act, and that you were paid your temporary 
total disability and such medical as was provided for 

64 1 by the Maryland Act. Is that a correct statement? 
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A. That is right. 

Mr. Wilson. He has received some compensation under the 
Maryland Act. 

By Mr. Swingle: 

Q. As a matter of fact, you have received all of the compen¬ 
sation due you under the Maryland Act, unless it should de¬ 
velop that you have some permanent partial disability. 

. Is that correct? 

A. Yes; I received twenty dollars a week up until the time 
I went back to work. 

Q. And what day was that that you went back to work? 

A. The 7th of July. 

Q. The 7th of July? 

A. The 7th of July, 1942. 

Mr. Swingle. That is all. 

Redirect examination bv Mr. Wilson: 

V 

Q. Mr. Beard, after you were hired at the Bellevue place, in. 
the middle of June, up until- 

The Deputy Commissioner (interposing). 1940? 

Mr. Wilson. No, 1941. 

By Mr. Wilson: 

Q. Up until the time of your injury on your employment at 

the Dalecarlia Reservation, did your employment at 
65 Tompkins ever cease? 

A. Not to my knowledge. 

Q. Did they ever pay you any wages that were due you on 
a day other than pay day? 

A. No. 

Q. Did they ever tell you that this job was completed and: 
We have another job you can go to and be hired if you want to? 

A. No; I was sent there. 

Q. Now, when you were working at Bellevue, did you go 
over to the Airport across the river looking for work? 

A.^No, sir; I was sent over there. 

Q. You were sent over there? 

A. Yes. 

Q. By a superior? 

A. That is right. 

Q. Did you go out to the Dalecarlia Reservation looking 
for work? 

A. No. 

Q. Were you sent there? 

A. I was told to follow that building by the foreman across 
the river here. 
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Q. In other words, the supervisor told you to go out there? 

A. He told me to go out there. 

Q. He ordered you to go? 

A. He ordered me. 

66 Q. It was just a matter of going out there or quitting 
your employment? 

A. That is it. I could have quit or gone along. 

Q. Now, when you went out to the Airport to cut up this 
building, did the foreman come to you and ask you to—and 
hand you some kind of a card to sign up? 

A. I do not recall. That could have happened; that job 
record as well as I know, I was transferred or sent away from 
Bellevue and that could have happened; I do not recall. 

Q. Ybu do not know anything about the bookkeeping meth¬ 
ods of the employer? 

A. They have job records; that is all I know of. 

Q. You believe they have job records? 

A. Yes. 

Q. But you do not know how their bookkeeping methods 
are maintained or how they maintain their cost system, and 
so forth? 

A. No; I never went into that; I never went into it. I do 
not know anything about that end of it. 

Mr. Wilson. Those are all the questions I have to ask. 

Re-cross-examination by Mr. Swingle: 

Q. In other words, you say that they have job records. Are 
the employment cards part of the job records? 

A. I should think so; I do not know positively. 

Q. The foreman on the Bellevue job sent you to where? 

67 A. To this National Airport. 

Q. When you got to the National Airport was there 
a foreman there? 

A. Yes; there was another foreman there. 

Q. And was he the same foreman that was on the Dalecarlia 
job? 

A. For a few weeks. 

Q. And being the foreman of the Dalecarlia job I presume 
he had authority to hire and fire employees? 

A. That is right. 

Mr. Swingle. That is all. 

By Mr. Wilson: 

Q. Did the foreman on the Dalacarlia job hire you or were 
you not an employee of the company when you went out to 
the Dalecarlia Reservation job? 
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A. I was in the employ of the company. We had just fin¬ 
ished cutting this big building up on the other side of the river 
and followed the building out there on his instructions. 

Q. You were not rehired? 

A. No, sir. 

By Mr. Swingle: 

Q. I have just one more question: This job at Dalecarliahad 
no connection with any other job that the Tompkins Company 
was prosecuting at that time, had it? 

68 A. I would not know that. 

Q. What was this Dalecarlia job? 

A. They had this Map Reproduction factory, and they had 
something to do with some tunnels, I believe, and something 
on the pumping or straining station, but just what connection 
I would not know. 

Q. Did that job have anything to do with the Naval Airport 
job? 

A. Only in this way: They bought or transferred that build¬ 
ing up there; to my knowledge that is the only connection. 

Q. What was that building used for after it got to the Dale¬ 
carlia job? 

A. Tompkins office and housing the Government inspectors; 
they had their clerks there. 

Q. That is rather a large office establishment at Dalecarlia 
of the Tompkins company? 

A. No; they only hired I believe, or used a small portion of 
it. The Government, I think, occupied most of it. 

Mr. Swingle. That is all. 

(The witness thereupon was excused and retired from the 
witness stand.) 

The Deputy Commissioner. We will have a brief recess at 
this time. 

(Thereupon at 10:50 o’clock a. m. recess was had until 11:05 
o'clock a. m.) 

69 After Recess 

(Following the recess heretofore noted, the consideration of 
the above-entitled matter was resumed and the following 
occurred:) 

Mr. Wilson. I will call Mr. Beard to the stand again. Is 
that all right, Mr. Commissioner? 

The Deputy Commissioner. I do not mind covering the field 
completely, but please do not let us have repetition; that is the 
only thing that I would object to. 

Mr. Wilson. No; I won’t have any repetition. 
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Thereupon Norman W. Beard, the claimant herein, having 
been previously duly sworn by the Deputy Commissioner as 
a witness for and in his own behalf, and examined by counsel 
for the respective parties as more particularly in this record 
appears, was recalled as a witness for and in his own behalf and, 
upon resuming the witness stand, testified further as follows: 

Redirect examination (resumed) by Mr. Wilson: 

Q. Now, Mr. Beard, I want to- 

Mr. Swingle (interposing). Has he talked to any other wit¬ 
nesses since he was on the stand? 1 

Mr. Wilson. He has talked to me and to Mr. Johnson. 

i Mr. Swingle. Has he talked to Mr. Johnson, the 

70 Union man, since he was on the stand? 

The Claimant. Yes. 

Mr. Wilson. Oh, yes. 

Mr. Swingle. I object to him further testifying if he has 
talked about the case. 

Mr. Wilson. I can personally give you my assurance that 
the subject of the conversation with Mr. Johnson has nothing 
to do with what I am going to ask him about. 

The Deputy Commissioner. I will note the objection and 
consider it. 

Mr. Wilson. I want to put something in the record here with 
reference to this claim in Maryland. 

Mr. Swingle. I withdraw my objection, then. 

Mr. Wilson. Did you withdraw your objection? 

Mr. Swingle. Yes; if that is your line of questioning. 

Mr. Wilson. Yes; it is. 

Mr. Swingle. All right. 

By Mr. Wilson: 

Q. Mr. Beard, did you ever go to the insurance company and 
make a request to fill out a claim for compensation in Maryland? 

A. No, sir. 

Q. Did they ever come to you and present you with a docu¬ 
ment and ask you to sign it? 

A. They did. 

Q. Was that a filled-out claim for compensation under 

71 the Maryland law? 

A. Yes; it was a Maryland form. 

Q. A Maryland form? 

Ygs 

Q. What did they- 

The Deputy Commissioner (interposing). Mr. Wilson, 
pardon me a moment. I do not believe this will help mate- 
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rially at all. I.am not concerned with how he came to file a 
claim in Maryland. 

The only point that may be of any importance is: Did he 
receive compensation there. I say it may be important but I 
do not know whether it is or not. 

Does the Maryland law provide relief in this case? That is 
the point. 

Mr. Wilson. He did receive compensation there. 

The Deputy Commissioner. The manner he filed the claim 
has nothing to do with it. 

Mr. Wilson. I would like to show, may it please the Com¬ 
missioner, the manner in which these claims in Maryland are 
filed. 

The insurance companies come to these men when they are 
in the hospital and they are not in any condition to consider 
whether they are waiving rights or not waiving rights, and I 
would like to show the condition of this claimant in this par¬ 
ticular case at the time at which he signed his claim. 

72 The Deputy Commissioner. I think that this state¬ 
ment may answer your inquiry: The fact that a man 

may receive compensation in another jurisdiction does not, in 
itself, preclude him from filing a claim here or for asking for 
compensation under our law. 

Mr. Wilson. Of course, it is my opinion it has no -effect 
whatsoever. 

The Deputy Commissioner. It may go toward the weight 
of the evidence in certain other respects, like governmental 
interest, perhaps, where some other law could give him relief, 
but other than that I do not think the manner in which the 
claim was filed in another jurisdiction is of any importance 
at all. 

Mr. Wilson. If you are not permitting me to follow this line 
of redirect examination I would like to make an offer of proof 
to the effect that while Mr. Beard was in a wheel chair at the 
hospital the Travelers Insurance Company presented him with 
the claim for compensation in Maryland and, had he not signed 
that claim, and had he stood on his rights, what we contend to 
be his rights, to receive compensation under the District of 
Columbia Workmen’s Compensation Act, he would not have 
received any compensation up until this time which is a pe¬ 
riod of nearly one year, and that during that time he would have 
or might have been destitute and might even have been put out 
of the hospital for failure to pay any portion of his 

73 bills, and would not be able to support his family during 
that period of time. 
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The terrific advantage to insurance companies to obtain 
claims under whatever jurisdiction they wish would be quite 
evident if the claimant were permitted to testify. 

The Deputy Commissioner. If that is all you want with 
the claimant I think we can dispense of his further testimony 
at this time. 

Mr. Wilson. That is all. 

The Deputy Commissioner. Call your next witness. 

(The witness thereupon was excused and retired from the 
witness stand.) 

Mr. Wilson. I will call Mr. Johnson. 

Thereupon W. A. Johnson was called as a witness for and on 
behalf of the claimant herein, and being then and there duly 
{sworn by the Deputy Commissioner, assumed the witness 
stand and, upon examination, testified as follows: 

Direct examination by Mr. Wilson: 

Q. You are Mr. W. A. Johnson? 

A. Yes, sir. 

Q. What is your address, Mr. Johnson? 

A. 5111 Illinois Avenue; 1006 Tenth Street, North- 
74 west, the business address. 

Q. Mr. Johnson, will you state your employment? 

A. I am business manager or the business agent, some people 
call them, the business agent or the business manager for the 
Carpenters District Council. United Brotherhood of Carpen¬ 
ters. 

Q. Is Mr. Beard a member of the Carpenters Union? 

A. Over thirty-odd years. 

Q. He has been for thirty years or more? 

A. Yes. 

Q. What is the nature of your work as business manager of 
the Carpenters District Council? 

A. To see that a proper amount of men is given to a con¬ 
tractor when he calls in for them; to see that the men are 
taken care of when transferred into one job from another, and 
adjusting any grievances that may come up between man¬ 
agement and labor. 

Q. Do you have to w-ork fairly close to employers in your 
capacity? 

A. Continuously. 

Q. And are you in more or less continuous contact with em¬ 
ployers? 

A. Yes. 
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Q. Are you familiar and do you have knowledge of the 
Charles Tompkins Company? 

A. Yes. 

75 Q. Where is the Charles Tompkins Construction 
Company located? 

A. 907 Sixteenth Street, Northwest. 

Q. Is that their main office? 

A. That is right. 

By the Deputy Commissioner: 

Q. In the District of Columbia? 

A. That is right. 

By Mr. Wilson: 

Q. Do you know whether or not payrolls are made up- 

A. (Interposing.) May I ask a question before I can answer 
that? What do you mean by making them up? 

Q. Do you know where their records are kept? 

A. In the main office. 

Q. In the main office? 

A. Other than the job records of jobs; they have job records 
I think. 

Q. They have job records? 

A. Yes. 

Q. Which they keep on the job? 

A. That is right. 

Q. Do you know where they direct their work from? 

A. From the main office, 907 Sixteenth Street. 

Q. If you have any grievance or other matter, or anything 
about the amount of pay the carpenters receive, where 

76 is it taken up? 

A. First it is taken up with the paymaster on the 
project and if you cannot get an adjustment—about ninety 
per cent of the time you have to go to the main office, to the 
main office, because they won’t do anything on the job. 

Q. That is the official place? 

A. You wind up in the long run in the main office. 

Q. They have the final say? 

A. That is right. 

Q. In the settlement of all grievances? 

A. That is right. 

Q. Have you ever been on a job where the superintendent 
of the Charles Tompkins Company has not known the exact 
procedure to follow? 

A. Numerous of times. 
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Q. Have you ever observed what they do to obtain the 
necessary directions as to what procedure to follow? 

A. More than likely that they get in touch with the busi¬ 
ness agent; that is their source of supply. 

Q. That is for employees? 

A. That is right. 

Q. On the direction of the work itself, what do they do? 

A. Well, if there is anything that comes up they are not 
familiar with, or they cannot adjust, they always refer to the 
main office and get in touch with the main office and get 

77 in touch with someone in authority there. 

Q. In the District of Columbia? 

A. Yes. 

Q. Do you know if the Charles Tompkins Company main¬ 
tains a storage yard in the District of Columbia? 

A. Yes; they do maintain a storage yard in the District of 
Columbia. 

Q. And where do they maintain that? 

A. At Eighth and Evarts Streets. Northeast. 

Q. In the District of Columbia? 

A. Yes, sir. 

Q. And what is the purpose of the storage yard that they 
maintain in the District of Columbia? 

A. The maintaining of supplies, lumber- 

Mr. Swingle (interposing). I object to that question unless 
you qualify him a little further with, perhaps, his experience 
in running a construction company like the Fuller Company, 
and he actually knows what they do here. 

By Mr. Wilson: 

Q. In your capacity as business agent, do you have any 
knowledge of whether or not, your own knowledge whether or 
not the Charles Tompkins Company maintains a yard in the 
District of Columbia? 

A. Yes, sir, I do; that is part of my business. 

I Q. Have you ever been at that yard? 

78 A. A few hundred times. 

Q. You have been there often? 

A. Yes. 

Q. Do they employ carpenters at that yard? 

A. Yes, sir; on numerous occasions. 

Q. Do you, of your own knowledge, know’ what work is done 
at that yard? 

A. If they have a job—I will illustrate it in this respect: If 
they have a job — 

Q. (Interposing.) I asked you if you know. 

A. Yes, sir. 
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Q. What goes on? 

A. Yes, sir. 

Q. At that yard? 

A. Yes, sir. 

Q. You have spent considerable amounts of times in that 
• yard? 

A. Yes, sir. 

Q. And you know the purposes of the yard? 

A. Yes, sir. 

Q. From having been there? 

A. Yes, sir; not only as to that, but all other contractors 
in the District of Columbia are doing business here; that is 
part of my business. 

Q. You have been in the yard yourself? 

79 A. Yes. 

Q. For a considerable portion of the time? 

A. On numerous occasions. 

Q. And observed the work they have done there yourself? 

A. Yes, sir. 

Mr. Wilson. Is it sufficient? 

Mr. Swingle. I don’t think so. 

The Deputy Commissioner. You can develop it further on 
cross-examination if you wish. 

By Mr. Wilson: 

Q. What do they do with their yard at Ninth and Evarts 
Street, Mr. Johnson? 

' A. It is Eighth and Evarts, between Eighth and Ninth; it 
covers a whole block and a half back in there. 

Q. What is the purpose of that yard? 

A. The yard is used in this respect- 

Q. (Interposing.) What is the purpose of the yard of the 
Charles H. Tompkins Company, in general? 

A. To store materials. In other words, when a job is finished 
up really, we will say a job, the job in question, the Dalecarlia 
job, when that job is finished up, if they have no place to take 
the material and all the lumber columns, the hoisting engines, 
the concrete mixers, pumps, and so forth, if they have no other 
job to go to immediately, they take it to the yard and 

80 store it until.they get another job where they can move 
it out to. 

Q. If they are working on a job and need equipment, 
there is where they obtain it? 

A. Yes, from the yard. If they cannot move it from another 
job that is what the yard is for; they store it and when they need 
it they get it there and take it to another job. 
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Q. Let us say at Dalecarlia they need a concrete mixer. 
Where do they obtain it? 

A. If they don’t have one on some other job and move it 
there, they come to the yard and get it; that is where they 
get it. That is where they store those things. 

Q. They get it from the yard? 

A. That is right. 

Q. Have you ever observed them move equipment from the 
yard to the job? 

A. Numerous times. 

Q. Have you seen them load the trucks? 

A. Yes; I have been there and watched them load the trucks. 
Q. And unload them? 

A. And unload them too. 

Q. And have you seen it in transit, or transferring? 

A. I would not say I have seen it in transfer. I pass the 
trucks at times because he hires different contracting 

81 hauling companies to haul the material, and I would 
not say that I followed it down the road, or anything; 

I have seen it in transit, loaded at the yard and unloaded at 
the shop. 

Q. Is this material which is stored at the yard sent only to 
jobs in the District of Columbia or is it sent outside the District 
of Columbia? 

A. It is sent all over the country, wherever he has a job. 

Q. Now, in your capacity as business manager of the Car¬ 
penters Union, are you familiar with the employment situation, 
that is, whether there is a surplus of carpenters or a shortage 
of carpenters? 

A. There is a shortage of carpenters and has been for some 
time. 

Q. You are familiar with that? 

A. Yes, sir. 

Q. And is there a shortage of carpenters or a surplus of 
carpenters? 

A. A shortage right now. 

Q. Are you in a position to know whether some employers 
are keeping carpenters in their employ even though they 
have no work? 

A. Some of them, what we call top men are kept in employ¬ 
ment for weeks, sometimes maybe a month. 

The Deputy Commissioner. This is getting to be too 

82 general, Mr. Wilson. If we stick to this case it will be 
more important. 

Mr. Wilson. I realize that. 
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By Mr. Wilson: 

Q. Now, who hires carpenters? 

A. The foreman on the individual job, when he is originally 
hired. 

Q. He hires them? 

A. He hires them. 

Q. One foreman hires them? 

A. That is right. 

Q. Do they remain in the employ of the company regardless 
of how many foremen they work under? 

A. Yes, sir. 

Q. Do you know whether carpenters are sometimes sent 
from one job to another without ceasing their employment? 

A. Most always they are transferred from one job to another. 

Q. Do you know whether the foreman signs a person up on 
a job? 

A. It is not the foreman; more than likely the timekeeper. 
The foreman don’t sign him up on the job, but the timekeeper 
pretty near always signs them up on the job, gives them a 
check or a button. 

83 Mr. Swingle. I agree with Mr. Cardillo that you 
should restrict the questions to this particular case, 
and ask whether or not he knows anything about what was done 
in this case. 

The Deputy Commissioner. It won’t be helpful unless you 
relate knowledge of the witness to the particular job in ques¬ 
tion or the employer involved here. 

By Mr. Wilson: 

Q. Were you in the hearing room this morning and did you 
hear Mr. Beard testify? 

A. Yes, sir. 

Q. You heard the questions which Mr. Swingle directed to 
him on cross-examination? 

A. That is right. 

Q. You heard the questions relating to Mr. Beard being sent 
to the Dalecarlia job? 

A. Yes, sir; that is right. 

Q. Had Mr. Beard reported to work at the Dalecarlia job 
and the foreman there not liked him and not wanted him to 
work with him, would Mr. Beard have been entitled to any 
compensation? 

Mr. Swingle. I object to the question. 

The Deputy Commissioner. Would he be entitled to what? 

Mr. Wilson. Any compensation. 
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The Deputy Commissioner. You mean wages? 

Mr. Wilson. Wages. 

84 Mr. Swingle. That did not happen. That is sup¬ 
posing something. 

Mr. Wilson. I can put a hypothetical question. 

The Deputy Commissioner. I will overrule the objection. 
It may be of some interest to know. 

The Witness. Yes. He would be entitled to two hours pay. 
I may state also, if you please, if he had been laid off it is a 
policy that when a man is laid off he must be paid off. 

By Mr. Wilson: 

Q. If he reported to Dalecarlia he would be entitled to two 
hours pay? 

A. That is right. 

By the Deputy Commissioner: 

Q. That is a Union regulation? 

A. That is a Union regulation. 

By Mr. Wilson: 

Q. In other words, he is considered in the employ of the 
company when he reports to work? 

A. That is right. 

Q. Now, by virtue of that policy or by virtue of what policy, 
I will put it that way, or why would he be entitled to two hours 
pay? 

A. It is a policy between the Master Builders Association 
and Carpenters Organization that they have a signed agree¬ 
ment to that respect to keep from calling men out and 

85 say: You have a job in an outlying district. Some wild 
foreman may take the idea that he wants six or eight 

men out there, and he has no job for them, and that is to keep 
them from having wild-cat hiring and firing. He must be 
paid for his time out there and back if they don’t put him to 
work. 

Mr. Wilson. That is all the questions I have to ask now. 

Cross-examination by Mr. Swingle : 

Q. With all your familiarity with the inner workings of the 
Tompkins Company, Mr. Johnson, will you tell us on what 
pay roll that two-hour pay would be? 

A. The job he goes to. 

Q. And in this case it would be the Dalecarlia job? 

A. That is right. If he had not been put to work, as far 
as we are concerned—I am answering that in this respect; we 
don’t go into details with the payroll. They could put him on 
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the White House pay roll if they wanted to, but we are not 
interested in that. We are interested in just because he did not 
get paid. 

By the Deputy Commissioner: 

Q. He is asking you this question: Do you know what pay 
roll that that two hours would be on? 

A. Definitely I cannot answer “Yes” or “No.” fc 

_ By Mr. Swingle: 

Q. So in this case, if this man had not been put to 

86 work after he reported at Dalecarlia to the Tompkins 
Company, the Tompkins Company would have had to 

give him two hours pay? 

A. That is right. 

Q. Now, a moment ago you said that all the records on all 
the jobs of the Tompkins Company were kept in the Tompkins 
Company office in Washington. 

A. J said the main records; they have job records. 

Q. Did you ever see any of the records of the Dalecarlia job 
in the Tompkins Company office in Washington? 

A. I examined one pay roll up there. 

Q. One pay roll? 

A. Yes. 

Q. What pay roll was that? 

A. Oh, I cannot tell you what definite day; sometime around 
the latter part of August or the 1st of September. 

Q. Of this year? 

A. No; 1941. 

Q. 1941? 

A. Yes. Sometime in August or September, in the early fall ; 
I cannot state what date. 

Q. Do you know whether that was a cost-plus job? 

A. I did not go into those details. 

Q. You are not really familiar with just what papers the 
Tompkins Company keep in its files in the main office, are 
you? 

87 A. I never go to anyone’s records unless I have oc¬ 
casion to do so, and the question of a man’s pay, pay for 

overtime, or something like that, and then it becomes neces¬ 
sary and I can go and inquire into it; otherwise I don’t bother 
no records whatever. 

Q. So, in this case, the only records you are positive of ever 
seeing at the Tompkins Company office in Washington was 
this pay roll you saw in the fall of 1941, was it? 

A. That is right. 
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Q. Was Mr. Beard’s name on that pay roll? 

A. I cannot answer that question. 

Q. What period did that pay roll cover? 

A. I cannot answer definitely; it was a weekly pay roll. 

Q. Do you know whether pay had already been made under 
that pay roll? 

A. Oh, it had already been made under that pay roll a couple 
of weeks prior to that. 

Q. Do you go on the Dalecarlia job? 

A. Every week. 

Q. Do you see plans and specifications and maps and so forth 
of that job located on the Dalecarlia job? 

A. Yes, sir. 

Q. And do you see pay rolls at the Dalecarlia job? 

A. I glance over them; look at them. 

Q. You say them there? 

88 A. Yes; on all jobs there is a job pay roll and an office 
pay roll. 

By the Deputy Commissioner: 

Q. You mean duplicates? 

A. It is not a duplicate. A pay roll is kept there; the pay 
roll is paid off here; it is signed and at the end of the job or 
the end of the period, some every week or every two weeks, they 
are sent- 

Q. (Interposing.) They are sent to the main office? 

A. To the main office. They must be kept, originally, on 
the job, because that is where the men sign the pay rolls; you 
have to sign to get your money and you sign your pay roll there, 
and it may be kept two weeks there, or a month, or turned in 
any day to the office, or not until the end of the job. They 
have different policies on different jobs. 

I mean, there is no set policy for it. One contractor does 
it one way and another contractor does it another way. One 
does one thing and another does something else. 

By Mr. Swingle: 

Q. Do you know that the Social Security, Unemployment 
Compensation, compensation premiums, and so forth, were all 
paid from the Dalecarlia job under the laws of Maryland? 

A. I cannot answer that question. My knowledge of 

89 running work, and I have run a lot in this respect, is that 
when a man is sent from one job to another, he has to 

give- 

Mr. Swingle (interposing). That is not answering my 
question. 
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By the Deputy Commissioner: 

Q. Your answer is that you don’t know? 

A. I would not know that; that is not part of my business. 

By Mr. Swingle: 

Q. Who is down at this yard that you talked about who 
would have authority to employ any carpenters? 

A. There is no one that stays there permanently. A fore¬ 
man from another job may take a gang of men down there 
and do some work, or maybe a couple of men are sent there 
by themselves. 

Q. You said that sometimes they were hired right at the 
storage yard? 

A. No, sir. I never made that statement. 

Q. That statement is incorrect, is it? 

The Deputy Commissioner. What is that? 

Mr. Swingle. I say that that statement is incorrect. As 
I understood it, he said that some carpenters were hired right 
at the storage yard and now he says he did not make that 
statement. 

„ By Mr. Swingle: 

Q. They do not hire anyone at the storage yard? 

A. I did not say that they did not hire anyone at the 
90 storage yard. 

Q. What is the duty of a foreman carpenter, or what 
was the duty of a foreman carpenter on the Dalecarlia job? 

A. The same as on other jobs, to see that the work is put 
in place properly and to see that he has the right amount of 
men. 

Q. Was it his place to hire men? 

A. That is right. 

Q. In fact, he is the only one that has that authority to hire 
men? 

A. Subforemen can hire them. 

Q. But he has to be a foreman or a subforeman on that very 
job. 

A. It must be—I will answer that in this respect. 

Q. Can you answer it “yes” or “no”? 

A. Yes; a foreman, but we have different types of foremen 
and that is the reason I want to explain. 

A man to be able to hire or fire a carpenter must be a mem¬ 
ber of the Carpenters Organization, so it would be either a 
foreman or a subforeman. 

Q. As a matter of fact, he is, then, either the foreman or 
the subforeman, and they are the only two persons who can 
hire anyone on the Dalecarlia job or on any other job? 
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A. Unless they are transferred from some other job to him 
and he would put him to work. 

91 Q. Does a foreman on one job have authority to 
control matters pertaining to another job? 

A. Sometimes, on rare occasions. 

Q. On rare occasions? 

A. That is right. 

Q. Did this man, did the foreman on the particular job 
we are talking about have any authority over the foreman or 
the workmen or organizing of another job? 

Did the foreman on one job, for instance, have any author¬ 
ity over the workmen or the organizing of the Dalecarlia job? 

A. He was asked to send men to the National Airport in 
Virginia to start the dismanteling of this office building so 
that they could get it moved up to this job, and get it started. 

Q. You say “he.” Who is “he”? 

A. The foreman at Bellevue. He called me and asked me if 
he could get any men and I told him no. He said: I guess 
X will have to transfer some of my men over there and start 
this dismanteling and I believe I suggested that he transfer 
Beard there, for this reason: We want a good man on the job, 
for the shop steward, that is the reason that Beard was sent. 

Q. So the foreman on the Bellevue job sent Mr. Beard to 
the National Airport job? 

A. That is right. 

Q. Did they have a foreman at the National Airport?' 

92 A. Yes, sir. 

Q. Was that the same foreman that was at the Dale¬ 
carlia job? 

A. For a short while he went and put an office and tool shop 
up, and he was transferred to another job and another man 
was put in there. 

Q. The carpenter foreman has charge of the carpenters? 

A. That is right. 

Q. And he directs and instructs them? 

A. That is right. 

Q. And he is the only one that has authority to do that? 

A. That is right. 

Q. It is not unusual, is it, for a foreman on a job, we will say, 
working with the Fuller Company, when the Fuller Company 
has no more work here to refer or transfer one of his men over 
to the Tompkins Company that has some work for him? 

A. It is not unusual, but he would have to pay that man, he 
would have to pay that man off when he did it; he must be 
paid off when leaving one employer to go to another. 
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Q. It is not unusual for carpenters to be referred that way? 

A. No; especially this day and time when men are scarce; he 
does that so that he will get them back when he needs them, but 
if he sends him from one contractor to another, he must first 
pay him off before he sends them over there. 

93 Q. Carpenters are not permanent or regular employees 
such as a man working in a store, for instance, are they? 

A. I do not know what you mean, what you mean by 
“permanents.” 

If I understand correctly, there is no one permanent only 
a Civil Service man with the Government and he is not 
permanent. 

Permanent don’t mean nothing. , I don’t know how long you 
have been with the Travelers or if you have a permanent job 
or not; probably you have been with them twenty-five years, 
I can’t say and I don’t know whether even that is permanent. 

The Deputy Commissioner. Are we not getting into a dis¬ 
cussion of something that I will have to pass on eventually 
myself? 

Mr. Swingle. I will restrict it. 

The Witness. I can say that- 

The Deputy Commissioner (interposing). Just a minute. 

The Witness. I worked for ten years for one company, and 
I was not permanent with them. 

By Mr. Swingle : 

Q. You said a little while ago that you had known Mr. Beard 
as a Union Man for a good many years—how* many years? 

A. Oh, I cannot definitely say; around twelve, fifteen, seven¬ 
teen years, something like that. 

Q. During that period of time what contractors has he 
worked for? 

94 A. I cannot state all of them. I know the Tompkins 
Company, the Fuller Company, Molcher Construction 

Company, in Virginia, George Hyman Company, maybe 
others—I don’t know; I cannot keep up in that class. 

Q. What was the reason that he left those various employ¬ 
ments? 

A. Well, they could be various reasons; maybe he did not 
like the foreman; maybe he did not like the type of work he 
was doing; maybe the job was finished. 

Q. As a matter of fact, mostly all carpenters leave the job 
because the job is finished, don’t they? 

A. No; in some instances but not always; we have them 
leave jobs by the thousands today to go to overtime jobs. 

Q. Does a carpenter get paid so much per year? 
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A. No, sir. 

Q. In this case Mr. Beard did not get paid regular wages per 
year? 

A. We do not allow a carpenter to be paid by the year. 

Q. Was he paid so much per month? 

A. No, sir. 

Q. As a matter of fact, he was paid a per hour wage? 

A. That is right. That is our organization rule. W’e do not 
allow anyone to be paid a yearly salary or a monthly salary or 
a weekly salary. 

Q. And it is not unusual for carpenters to go from one 

95 employer to another more or less frequently, is it? 

A. Very frequently. 

Q. A job goes out and a particular contractor has no more 
job, and the carpenter has to go? 

A. Yes. 

The Deputy Commissioner. Mr. Swingle, you are doing 
the same thing that Mr. Wilson did, you are taking in too 
general a territory and it won’t help at all in this case what 
carpenters do generally. 

What was done in this case is all that we are interested in. 

By Mr. Swingle: 

Q. Do you know* what was done in this case? Take some 
of these jobs back here—take the National Guard Armory for 
instance: Why did Mr. Beard leave that job? 

A. They got short of material and they were waiting on 
steel and they did not have anything else for him to do and 
they had to send him to some other job or lay him off. 

Q. And during this period we are talking about here, he 
left the employ of the Tompkins Company for a period of sev¬ 
eral w’eeks. I believe he said. 

Do you know why he left the Tompkins Company on that 
occasion? 

A. No, sir. There could be several reasons. 

96 Q. Well, you don’t know? 

A. No, sir; I would not answer that question. 

Q. What was the type of work being done at Dalecarlia? 

A. It was a Map Reproduction building for the United 
States Army Engineers. 

Q. What type of building, brick or stone? 

A. Concrete. 

Q. Concrete? 

A. Yes. 

Q. Did you yourself see any concrete hauled from the yard 
in Washington out to Dalecarlia? 


I 
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A. They did hot haul from the yard; they hauled it from 
the mixing plant. 

Q. They hauled it from the mixing plant? 

A. Yes. 

Q. Did you see any iron? 

A. I saw column clamps. 

Q. You saw what? 

A. Column clamps. 

Q. What else did you see hauled? 

A. I could not make a definite statement. I did not pay 
attention to the jobs. 

I know the stuff came in transit backwards and forwards from 
the jobs to the yard to my knowledge. 

Q. Were you at the Dalecarlia job when these col- 

97 umn clamps arrived there? 

A. The day they were unloaded I was. I saw them on 
the truck and I saw them transferred and I asked them: Where 
did you get these? 

Q. You cannot say that; that is hearsay? 

A. Yes; I was on the job that day when they unloaded them. 
Q. Were you at the storage yard when the same column 
clamps were put on the truck? 

A. No, sir. 

Q. It is possible that these clamps came trom some other 
place, such as a freight yard, is it not? 

A. That is a possibility. I only have the driver’s word for it. 
Q. Well, what I am driving at is this, frankly: All the 
materials and so forth, going into these various jobs do not 
necessarily come from the plant, do they, or the storage yard? 
A. Not necessarily. 

Q. Some were unloaded from freight yards, freight cars? 

A. Yes, and some come on trucks from out of town and they 
are delivered direct to the job. 

Q. Can you say positively whether the Dalecarlia building 
was being constructed in Maryland or the District of Columbia? 

A. I cannot say positively. It is my understanding that this 
building in question, one corner of it, was in the District of 
Columbia, but the majority of it was in Maryland. 

98 I know the specifications give it as Montgomery 
County, Maryland. However, in the Dalecarlia project 

there is a great portion in the District of Columbia, that is the 
other part of the building, the reservoir is in the District of 
Columbia. 

Q. Yes; the reservoir is in the District of Columbia? 

A. Yes. It is a question in my mind whether any part is in 
the District of Columbia or Maryland. I would not want to 
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answer the question to my personal knowledge, but my own 
personal feeling is I think part is in the District of Columbia. 
Q. Though you don’t know? 

A. I went out myself. 

Mr. Wilson. He is not saying that he knows. 

The Deputy Commissioner. Is that all of this witness? 

Mr. Swingle. Yes. 

Mr. Wilson. Yes. 

(The witness thereupon was excused and retired from the 
witness stand.) 

The Deputy Commissioner. Who is your next witness? 

Mr. Wilson. I have no further witnesses. 

The Deputy Commissioner. You have no other witnesses? 
Mr. Wilson. No, I have no other witnesses. 

The Deputy Commissioner. All right, Mr. Swingle, 
i Mr. Swingle. I will call Mr. Yowell. 

99 Thereupon Jefferson B. Yowell was called as a wit¬ 
ness for and on behalf of the respondent herein, and be¬ 
ing then and there duly sworn by the Deputy Commissioner, 
assumed the witness stand and, upon examination, testified as 
follows: 

Direct examination by Mr. Swingle: 

Q. Will you state your full name and your address? 

A. Jefferson B. Yowell, 1509 Sixteenth Street, Northwest. 
Q. Mr. Yowell, are you employed at the present time? 

A. I am. 

Q. Who are you employed by? 

A. The Charles H. Tompkins Company. 

Q. And what is your position with them? 

A. Chief accountant and field auditor. 

Q. Back in November, November 26th, were you still work¬ 
ing for the Charles H. Tompkins Company? 

• A. I was. 

The Deputy Commissioner. When was that? Back in 
when? 

Mr. Swingle. I would rather make that on July 28,1941. 
The Deputy Commissioner. Yes.* You said something 
about November. 

By the Deputy Commissioner: 

Q. You were working for them in July 1941? 

A. Yes, sir. 

100 By Mr. Swingle: 

Q. And you had been for some time? 

A. I had been for some time previous to that, yes, sir. 
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Q. And have you been with them every since? 

A. Yes. 

Q. Were you connected with the Dalecarlia job? 

A. Yes, sir. 

Q. What was your position out there? 

A. Auditor, field auditor. 

Q. Have you ever seen the records of the payroll, the payroll 
records of the Charles H. Tompkins Company in respect to 
that job? 

A. Yes, sir. 

Q. Do you recognize that as one of them (exhibiting a docu¬ 
ment to the witness) ? 

The Deputy Commissioner. You are referring to the time 
card that was marked “Exhibit A for identification” for the 
carrier? 

Mr. Swingle. Yes. 

The Witness. Yes; that is one of them. 

Mr. Swingle. I would like to put this in evidence if there is 
no objection. 

Mr. Wilson. I won’t object to it, but I want to look at it. 

The Deputy Commissioner. Let us mark it in evidence 
first. 

101 Mr. Wilson. I wanted to take a good look at it. 

The Deputy Commissioner. It will be received in 
evidence and marked “Carrier’s Exhibit A.” 

(Thereupon the document in question was received in evi¬ 
dence and was marked “Carrier’s Exhibit A,” and is filed in the 
office of the Deputy Commissioner with the other papers in 
this case.) 

By Mr. Swingle: 

Q. What is that card? 

What is the purpose of it? 

A. (Upon examining the exhibit in question.) This is what 
we use as an employment card. 

At the time we employ anyone on any of our jobs we make 
out a card showing the date he started to work for us on that 
job, and the hourly rate, and that is used for records on pay¬ 
ment of salary, and also Social Security and Unemployment 
reports. 

Q. The information on the card, on the face of that card, from 
whom is that obtained? . 

A. Who was it obtained from? 

By the Deputy Commissioner: 

Q. The information on the face of it? 

A. It was obtained from Mr. Beard. 
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By Mr. Swingle: 

Q. Was that information obtained by you? 

A. No, sir. 

102 Q. Do you know whom it was obtained by? 

Mr. Wilson. I object and I move to strike the former 

answer. 

Mr. Swingle. Which one? 

Mr. Wilson. The one in which he said it was obtained from 
Mr. Beard. It was not obtained by him and I do not see how it 
can be conceded or stated that he obtained it. 

The Deputy Commissioner. The objection will be noted. 
Mr. Swingle. Will you read the question? 

The Reporter (reading): 

“Q. Do you know whom it was obtained by?” 

The Witness. Yes, sir. 

By Mr. Swingle: 

Q. W’ho was that? 

A. Mr. Harriman. 

Q. What was his position at that time with the company? 
A. At that time his position was, I think Mr. Harriman was 
field checker. 

Mr. Wilson. You had better qualify this witness. 

The Witness. He was acting in two capacities, field checker 
and timekeeper. 

The Deputy Commissioner. The witness said that he was 
field auditor at the Dalecarlia job. 

Mr. Wilson. He does not seem to know a great deal about 
it; he don’t know who this man was. 

103 The Witness. I don’t know what what man was? 
The Deputy Commissioner. Don’t answer that. 

Mr. Swingle. I think he knows considerably about it. We 
will show you in a minute. 

By Mr. Swingle: 

Qj Did you know Mr. Beard out on that job? 

A. No; I did not know him. 

Q. What type of job was that? Who was it for? Who was 
it being done for? 

A. It was work being done for the District Engineer, an En¬ 
gineering Map Reproduction plant. 

By the Deputy Commissioner: 

Q. The District Engineer? 

A. We call it the District Engineer, his office is at First and 
Douglas Street,. Northwest; it is the United States Army En¬ 
gineers, I call it, also in connection with the District. 
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By Mr. Swingle: 

Q. It is a Federal project? Is that what you mean? 

A. A Federal project. 

By the Deputy Commissioner: 

Q. Now, will you explain what you mean in connection with 
the District? 

A. We call it the District Engineer’s office of the United 
States Army Engineers. It had the supervision of the 

104 Engineers Map Reproduction plant for the United 
States Army Engineers, for the Government. 

Q. You said work done in connection with the District. 

A. That is the District Engineer’s office of the Army 
Engineers. 

Mr. Swingle. May I clear that up in a moment? 

The Deputy Commissioner. Yes. 

By Mr. Swingle : 

Q. Are you familiar with the specifications on that job? 

A. Yes, sir. 

Q. I will show you this document and I will ask you what 
that is (handing a document to the witness). 

A. (After examining the document last referred to.) That 
is one of the sets of specifications. 

Q. On this particular job? 

A. On the Dalecarlia plant, the Map Reproduction plant 
at Dalecarlia. 

The Deputy Commissioner. This may be off the record. 
(At this point there was a discussion had between the Deputy 
Commissioner and counsel for the respective parties, which, at 
the direction of the Deputy Commissioner, was not recorded 
by the reporter and, following which, this then occurred:) 

The Deputy Commissioner. Now, you may read in what you 
want; Mr. Wilson can stand beside you, Mr. Swingle, and if 
there is anything else he wants to add from that record 

105 he may do so. 

Mr. Swingle. I am going to read from these specifica¬ 
tions that the witness referred to from the point where it says: 
Copy of the specifications—that appears on the cover, and I 
am reading these words: 

. “War Department. United States Engineer Office. Wash¬ 
ington, D. C. 

Specifications for construction of an Engineering Map - and 
Reproduction plant and building, Dalecarlia Reservoir, Mont¬ 
gomery County, Maryland.” At the bottom of the cover are 
these words: 

552268—*3-5 
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“The District Engineer, United States Engineers Office, 1st 
and Douglas Streets, Northwest, Washington, D. C., September 
30,1941.” 

On the first page appears a map of the Engineering Map 
Reproduction plant, showing the Dalecarlia Reservoir to be 
partly in the District of Columbia and partly in the State of 
Maryland. 

Mr. Wilson. I object that that. I do not see how you get it. 

Mr. Swingle. There [indicating] is the line. 

Mr. Wilson. Yes, there is a line there, but it is not identified 
as being any line. 

The Deputy Commissioner. I do not believe an explanation 
, of the map would be proper. 

106 If it is possible to submit a map showing the Reserva¬ 
tion and the District line, I think that would be the bet¬ 
ter way. 

Mr. Swingle. This map shows right here. There [indicat¬ 
ing] is Virginia and there [indicating] is Maryland. 

Mr. Wilson. This [indicating] may be the Maryland line. 

Mr. Swingle. This [indicating] says: Railroad crossing. 

By Mr. Swingle: 

Q. Mr. Yowell, where is the Dalecarlia operation that you 
were working on located? 

A. It is located in Montgomery County, Maryland. 

The Deputy Commissioner. Let me see that set of specifi¬ 
cations for a minute, please. 

(The document under consideration was examined by the 
Deputy Commissioner.) 

By Mr. Swingle: 

Q. Is the Dalecarlia Reservation entirely in Montgomery 
County? 

A. I cannot answer that. 

Q. I did not quite finish the question about the type of job 
you were doing. 

I mean by that, whether it was a lump sum job or a cost-plus 
job. 

A. A cost-plus job. 

Q. What does that “cost-plus” term mean? 

A. It means that it is a Government job. We pay all 

107 the bills. We are to be reimbursed by the Government 
for our actual expenses, plus a fee, a per cent. 

Q. Is it necessary to keep the finances of that job separate 
and distinct from any other job? 

A. Yes, sir. 
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Q. Is there any reason for that? ' 

A. The Government requires it. 

Q. Could you have a man working on another job that was 
a lump sum job and then have him transferred to a cost-plus 
job and, on that cost-plus job, pay him for several days, per¬ 
haps, that he had worked on his lump sum job? 

A. No. If he came on the cost-plus job he would only be 
paid from the time he started on the cost-plus job, the other 
job would not have anything to do with it. 

Q. In taking on the workmen there on a lump sum job is 
it necessary to reemploy these workmen or can they be just 
transferred? 

A. On a Government job or any of our jobs if we have no 
more work on this particular job we will tell them of the pos¬ 
sibility of work on another job and tell them that they can 
go there. 

We do not transfer them. We have no forms to use to 
transfer them. We tell them to report to the job and see if 
there is anything to do. 

108 In some cases we have some few carpenters on the 
job we transfer down in the middle of the day but 

they are paid for that time they are employed. 

Q. They would be paid on the job where they worked for 
the half hour or so? 

A. That is right. 

Q. Are you familiar with these employment cards, I believe 
you call them? 

A. Yes, sir. 

Q. What is the purpose of taking these? 

A. Well, we take those—the main thing is for Social Security 
reports, and also his address in case he gets injured, and it 
shows the date we employ him on the job. 

Q. Do you have any written contracts of employment with 
carpenters? 

A. No, sir. 

Q. Is this any evidence of a contract with the carpenter 
[referring to “Carrier’s Exhibit A”] ? 

A. No, sir. That is evidence of his employment. He may 
work two hours and if he works two hours we can discharge him. 

Q. Is it under this employment card that the man is actually 
employed on the job? 

A. Yes; that is when he is actually employed on that date, 
on that card. 

Q. Now, with respect to a lump sum job, is it pos- 

109 sible on these lump sum jobs to be transferred from one 
to another? 
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A. I would say that there have been some. I have never 
worked on them. 

Q. Did you go through the records or see the records of the 
Tompkins Company on the Dalecarlia job in respect to the 
Social Security payments, and Unemployment payments? 

A. I filed the reports; yes, sir. 

Q. Now, where did you file those reports? 

A. The State of Maryland, in Baltimore. 

Q. Did you pay the tax to the State of Maryland? 

A. Yes, sir. 

Q. Are you familiar with the compensation carried on that 
job? 

A. Yes, sir. 

Q. What compensation was carried or in what state? 

A. Maryland. 

The Deputy Commissioner. What do you mean by “com¬ 
pensation’’? Clarify that for the record. 

By Mr. Swingle: 

Q. I am talking about Workmen’s Compensation. 

A. That is paid in Maryland. 

By the Deputy Commissioner: 

Q. Workmen’s Compensation Insurance? 

By Mr. Swingle: 

Q. The premium was paid in the State of Maryland, 
110 under the Maryland law? 

A. Yes. 

QJ Was any premium paid on that job under the District of 
Columbia Act? 

A. I do not recall any being paid; no, sir. 

Q. Was there any connection between the Dalecarlia job 
and any of the other jobs of the Tompkins Company that it 
had under construction at that time? 

A. No, sir. 

Q. You mean by that that the Dalecarlia job was a distinct 
and separate undertaking? 

A. That is right. 

Q. WTio, do you know, gave Mr. Beard his orders and direc- 
tions in regard to the work he actually did out there? 

A. When he first went out there I think a foreman by the 
name of Mr. Smith and, after that, Mr. Santmire. 

Q. Was he also foreman? 

A. Yes, sir. 

-Q. Are all of the directions and instructions that Mr. Beard 
got on the job received by him from a foreman on the job? 



FRANK A. CARDILLO, DEPUTY COMMISSIONER, ET AL. 63 

A. Well, I would not say that; maybe the superintendent 
would give him some instructions. 

Q. The superintendent on the job there? 

A. Yes, sir. After all, his instructions were received either 
from the superintendent or the foreman. All of his 

111 instructions were received from the superintendent or 
foreman on that particular job. 

Q. Did the Tompkins Company have an office on the job? 
A. Yes, sir. 

Q. Did they keep the records of the job at that office? 

A. Yes, sir. 

Q. Those are the records that you had to do with? 

A. Yes, sir. 

Q. What type of records were they? 

A. Well, we kept the payroll records; we kept all the material 
bills, all the purchases of that job, and the rentals, and we 
had in other words complete office records that were kept on 
the job. 

Q. Did there come a time later on when the records were 
turned in to the head office in Washington? 

A. Well, they would be at the end of the job. 

Q. At the end of the job? 

A. Yes; or maybe sometimes when the work is completed we 
may send them to the file room, if we close the office, or some¬ 
thing like that, but on Government jobs like that particular 
job they keep the original records. We only have copies. 

Q. The Government keeps the original records? 

A. Yes; we have to give the Government the original rec¬ 
ords to get reimbursed. 

112 Q. And those were the records you had on the job? 

A. Yes; our payrolls, so many copies were turned 

over to the Government at the end of the payroll period and 
they reimbursed us. 

Q. If a man went there on a cost-plus job or from a lump sum 
job, to start working on a cost-plus job would he have to be 
reemployed? 

A. Yes. 

The Deputy Commissioner. When you say “a man” who 
do you mean—a carpenter? 

By Mr. Swingle: 

Q. A carpenter? 

A. Yes; he would have to be reemployed with a card that 
would have to be filled out to start out on the job, and just 
like that he would be reemployed. 

Q. Yes; why is that done? 
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A. Well, it is done to keep the job separated, the Govern¬ 
ment jobs; all jobs had to be separated and there can be no 
contact with each other at all and there must be a separate 
report and separate, accounts altogether that are kept. 

Q. You mean that with respect to these Government cost- 
plus jobs you have to keep them entirely separate and apart? 
A. Yes. 

Q. Is that true of other private jobs that you have for lump 
sums? 

A. Well, I could answer that this way: 

113 We do keep a separate cost on all our jobs, but when 
we have two private jobs and transfer a man from one 

to another I don’t know what they do. i 

Q. That is on the lump sum job? 

A. Yes. 

Q. But you do know about all these Government jobs? 

A. Yes. 

Q. Do you know anything about this storage yard that is 
supposed to be located in northeast? 

A. Yes, sir. We have a storage yard in the northeast. 

Q. I suppose you do send various materials from that yard?, 
A. In connection with the Dalecarlia job, if we sent them 
any material it would be something we sold them or something 
we were renting them. 

By the Deputy Commissioner: 

Q. What did you say? 

A. If we sent anything to the Dalecarlia job it would be 
something that we sold to the Government or rented to the 
Government; in other words, we were not furnishing on our 
own. We were either renting or selling it. 

Q. The question is: Did you supply the Dalecarlia job with 
material from the storage yard? 

A. No material; no, sir. 

Q. And no equipment? 

A. We rented some equipment. 

114 Q. You rented some equipment? 

A. Yes. 

By Mr. Swingle: 

Q. You mean any equipment you got from the yard you just 
rented to the Government on this Dalecarlia job? 

A. That is right. 

Q. And any material you got on the job you rented or sold 
that to the Government? 

A. That is right. 

Mr. Swingle. That is all. 
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Cross-examination by Mr. Wilson : 

Q. How long have you been in the employ of the Charles 
H. Tompkins Company? 

A. January 1,1941. 

Q. Since January 1,1941? 

A. Yes. 

Q. Where did you first go to work for them? 

A. Fort Belvoir. 

Q. Fort Belvoir? 

A. Yes. 

Q. Do you consider yourself a permanent employee of the 
company? 

A. Well, I do; yes. 

Q. Were you ever employed before you went to work 

115 for the Charles H. Tompkins Company? 

A. Yes. 

Q. By whom were you employed before you went to work 
with the Charles H. Tompkins Company? 

A. The A and P Tea Company; the Atlantic and Pacific Tea 
Company, or, to be exact, the Great Atlantic and Pacific Tea 
Company. 

Q. Were you employed by anyone else before you were em¬ 
ployed by the A and P Tea Company, besides them, before 
you went to the Charles H. Tompkins Company? 

A. That is right. 

Q. By whom else were you employed before you went to the 
Charles H. Tompkins Company, other than the A and P Tea 
Company? 

A. Well, I was employed by the Wardman Park Hotel. 

Q. You were employed by the Wardman Park Hotel? 

A. Yes. 

Q. And were you employed by anyone else than the Ward- 
man Park Hotel and the A and P Company before you went 
to work for the Charles H. Tompkins Company? 

The Deputy Commissioner. Don’t go into too much detail. 
He was employed by several others and that is sufficient. 

By Mr. Wilson: 

Q. You were employed by several others? 

A. Yes. 

Q. Have you been in the continuous employ of the 

116 Charles H. Tompkins Company since January 1941? 

A. Yes, sir. 

Q. You said that this Map Reproduction plant was located 
in Montgomery County, Maryland. How do you know that 
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the Map Reproduction plant was located in Montgomery 
County, Maryland? 

A. According to the specifications and the map. 

Q. Do you know of your own knowledge, or is it just what 
you read on that? 

A. I take it that the map covered all the Engineering Map 
Reproduction plant. 

Q. You yourself never surveyed the line? 

A. Of course not. . 

Q. You do not know of your own knowledge whether or not 
the Map Reproduction plant is in Montgomery County? 

A. Only what I see on the map. 

Q. Just what you see on the map? 

A. Yes. 

Q. So, your information is strictly hearsay? 

Mr. Swingle. No. I object to that remark. It is not hear¬ 
say at all. It is on the map there and I understand the map 
and the specifications are in evidence for whatever they amount 
to. 

The Deputy Commissioner. You understand what Mr. 
Swingle? 

Mr. Swingle. That these specifications and the map, the 
specifications of which the map is a part, are in evidence. 
117 The Deputy Commissioner. Did you ever offer them 
in evidence? 

Mr. Swingle. I did. 

The Deputy Commissioner. I do not believe they have 
been ever received or offered for that matter, in evidence. 

Mr. Swingle. I thought we had an understanding, when we 
were off the record, that they would go in evidence and after 
that, when we came back on the record, that we would be per¬ 
mitted to refer to such portions of it as we thought were neces¬ 
sary and read them into the record. 

The Deputy Commissioner. I do not believe that statement 
was made. You may have understood that. 

Will you leave that entire record here and have it marked 
as an exhibit with the understanding that I may refer to it in 
connection with any decision I make? Is that your intention? 

Mr. George Harriman (a witness hereinafter called). I 
cannot spare that any length of time. That is my copy and it 
is necessary to have it at this particular time. 

The Deputy Commissioner. Let us clear that up, whether 
that is to be left here as a part of the evidence. 

Mr. Swingle. I do not think we have to have it all left 
here. I should also like to make a part- 
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The Deputy Commissioner (interposing). Is it clear that 
you are not offering that in evidence? 

118 Mr. Swingle. Not if I can read this one portion in 
here that gives the location of the job. Have you any 

objection to my reading that in there, Mr. Wilson (indicating 
in the specifications a portion thereof) ? 

Mr. Wilson. I know nothing about this thing. An Army 
Engineer can write up that a thing is in Alaska but it does not 
put it there, and this man cannot identify it as his writing. 
It is rank hearsay. 

The Deputy Commissioner. I think the understanding be¬ 
fore was that you could read part of it in the record and Mr. 
Wilson may read part of it also. 

Mr. Swingle. Then I would like to read Section 1 of the 
general provisions of the specifications as to location and it 
reads as follows: 

“The site of the work covered in these specifications is at 
Dalecarlia Reservation on Conduit Road in Montgomery 
County, Maryland, adjacent to the District of Columbia.” 

The Deputy Commissioner. Also read in there the state¬ 
ment of the work that was to be done on that job. 

Mr. Swingle. Section 1 also provides with respect to the 
work to be done as follows: 

“The work to be done under these specifications will consist 
of furnishing all labor, materials, tools, machinery, equip- 

119 ment, facilities, supplies, not furnished by the Govern¬ 
ment, and services, and to do all things required or 

necessary to construct a two-story reenforced concrete flat 
slab type of building with partial basement having a ground 
area 223 feet by 343 feet.” 

Mr. Wilson. Of course, I want to object to this being in¬ 
troduced on the basis that it is not properly identified. 

Mr. Swingle. You mean that these specifications have not 
been properly identified? 

Mr. Wilson. They are identified as specifications only. 
They are not properly identified though, as specifiications. 

Mr. Swingle. Well, specifications and- 

The Deputy Commissioner (interposing). They are as you 
orginially read from the cover? 

Mr. Wilson. Yes; that is right. They are what is stated on 
the cover. 

Mr. Swingle. Yes. That is all. 

The Witness. Shall I go- 

Mr. Wilson (interposing). Oh, no. 
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By Mr. Wilson: 

Q. You said that you are employed by the Tompkins Com¬ 
pany and were prior to the Dalecarlia job? 

A. That is right. 

Q. Were you rehired by them when you went to work at the 
Dalecarlia job? 

120 A. Yes, sir. I will put it this way: I am a salaried 
employee of the Tompkins Company. When they send 

me like from one job to another I fill out a card showing what 
date I went on the job. 

Q. Then your employment ceased and you came to Dale¬ 
carlia looking for work? 

A. No. 

Q. Your employment was continued? 

A. I was transferred. 

By the Deputy Commissioner: 

Q. You say your employment does not cease but you still 
make out a card similar to the one introduced as an exhibit for 
the carrier, “Carrier’s Exhibit A”? 

A. Yes, sir. 

Q. On each job? 

A. On each Government job. 

Q. On each Government job you fill out a card similar to the 
card which has been received in evidence as “Carrier’s Exhibit 
A”? 

A. Yes, sir. 

My Mr. Wilson: 

Q. You fill out the identical kind of a card filled out by the 
claimant? 

A. Yes, sir. 

Q. Your work is continuous? 

A. That is right. 

121 i Q. And you are not rehired when you go out to Dale¬ 
carlia, and were not? 

A. No. 

Q. The purpose of this card is merely to keep an employment 
record on a particular job and not an employment record with 
the company? Is that correct? 

A. It is; the office personnel is a little different. We use the 
card for the office merely for Social Security purposes, that is, 
for office personnel, but we have a number of these to use on 
the carpenters to show the dates that they start to work and the 
hours they work and the places they work in and when the 
time starts up. 
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Q. Does the card you fill out show the date you started to 
work at Dalecarlia? 

A. I would not know that without looking at the card. 

Q. You filled out a similar card? 

A. Yes, for Social Security. 

Q. Is your time charged to the Government? 

A. Yes. 

Q. The same as Mr. Beard's time is charged to the Govern¬ 
ment? 

A. Yes. 

Q. You have to keep a record of the time that you spent on 
the Dalecarlia job? 

122 A. No. 

Q. You have to keep a record of the salary paid to 
you for the time that you were spending on the Dalecarlia job? 
A. That is all. 

Q. Just as you have to keep a record of the payments that 
are made to Mr. Beard on the Dalecarlia job? 

A. No. We keep the hours worked. 

Q. You keep the hours worked, too? 4 
A. Yes. 

Q. And is that because he is paid on an hourly basis? 

A. Yes, sir. 

Q. Carpenters are paid on an hourly basis, aren't they? 

A. Yes. 

Q. And you are paid on a weekly basis? 

A. Yes. 

Q. Therefore the hours you worked do not reflect on the pay 
you receive? 

A. Well, it depends on how long I would be away. 

Q. Sir? 

A. I say it depends on how long I would be out of the office. 
Q. But I say if you worked extra hours on some evening, you 
are paid the same at the end of the week? 

A. Yes. 

Q. But you do send into the Government a record of pay 
you received while you were on the Dalecarlia job? 

123 A. Yes. 

Q. And you do fill out such a card as this “Carrier's 
Exhibit A”? 

A. Yes. 

Q. And this, as I say, is referred to as “Carrier's Exhibit A”? 
A. Yes. 

Q. Now, you say that occasionally a carpenter is ordered to 
report to another job to see if there is anything for him to do? 
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A. That is right. 

Q. Now, do you know whether Mr. Beard in this instance 
was ordered to report to Dalecarlia merely to see if there was 
anything for him to do there, or if he was to report out there 
and do this particular work that he was assigned to? 

A. I don’t know’, sir. 

Q. You don’t know? 

A. No. 

Q. Then you don’t know exactly what sort of orders were 
given to the carpenters? 

A. No; not in all cases; no, sir. 

Q. Not in all cases? 

A. No, sir. 

Q. And your statement that carpenters were ordered to re¬ 
port to see if there was anything for them to do does not 

124 refer to this particular case? 

A. It does not refer particularly to Mr. Beard’s case, 
no. 

Q. However, you did state that carpenters are transferred 
from one job to another? 

A. Yes, sir. 

Q. Now*, if a person is leaving w’ork at Dalecarlia to go to 
work on another job, is he paid off? 

A. Yes, sir. 

Q. His time is paid in full? 

A. Yes, sir. 

Q. Do you know whether the Charles H. Tompkins Company 
pay any premiums on Workmen’s Compensation insurance un¬ 
der the District of Columbia Workmen’s Act? 

A. Will you say that again, please? 

Q. I say: Do you know whether the Charles H. Tompkins 
Company paid any premiums for Workmen’s Compensation in¬ 
surance under the District of Columbia Workmen’s Compen¬ 
sation Act? 

A. I don’t know. 

Q. You don’t know? 

A. No. 

Q. Now, you said that carpenters are hired by foremen. Is 
that correct? 

A. No; I did not say that. I don’t think I did. 

125 Q. Let me ask you this: You did state that the first 
foreman on the job at Dalecarlia was a man by the 

name of Smith? 

A. I think he was the first one. 

Q. And he left and gave way to another foreman. What was 
the other foreman’s name? 
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A. Santmire. 

Q. Santmire? 

A. Yes. 

Q. When Smith left and Santmire came, when Santmire 
came on, were all the carpenters rehired on the job under the 
new foreman? 

A. No. 

Q. They just continued right on the work? 

A. That is right. 

Q. You said that you are chief accountant and field auditor 
for the Charles H. Tompkins Company. Is that correct? 

A. That is correct. 

Q. Who is your superior? 

A. My superior, I would say, was the project manager, Mr. 
L. E. Perkey, I believe. 

Q. Is he an employee of the Charles H. Tompkins Company? 
A. Yes, sir. 

Q. Do you know who his superior is? 

A. No, sir. 

126 Q. You don’t know who his superior is? 

A. No, sir. 

Q. Have you had any question arise in your work at Dale- 
carlia for which you needed some instructions or advice? 

A. I cannot recall that I do; no. 

Q. You cannot recall? 

A. No. Right with the Government we have to prepare re¬ 
ports and ask them the way they want them. 

Q. Well, work from other points of view, had there ever 
been any time when the home office in Washington was asked 
for instructions? 

A. Once in a while. 

Q. Once in a while? 

A. Yes. 

Q. What was the purpose of that? 

A. Well, it would be- 

Q. [Interposing] For directions? 

A. No. 

Q. What would you do, just call them up? 

A. Yes. 

Q. Just to say hello? 

A. We have our directions, so far as our work is concerned; 
we get our directions from the Government. 

Q. Now, to clarify your directions? 

A. I see. 

127 Q. Do you call up the office to clarify your directions? 
A y I cannot say that I did; no. 
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Q. You did say that you called them on occasions and I 
wondered the purpose of the call. 

A. Well, I may call them; someone may be sick or I may 
be off sick, something like that. 

Q. Why do you have to call them if someone is sick? 

A. Someone has to take their place or we get more help. 

Q. You call thorn so that they will send you additional help? 
Is that correct? 

A. Possibly. 

Q. Then, the job is not run entirely in Dalecarlia? Is it? 

A. A €far as the construction; yes. 

Q. I mean the job in its entirety is not a self-sustaining 
operation? i 

A. Well, I would say so. 

Q. You would say so? 

A. Yes. 

Q. If someone became sick, you get someone else from the 
job? 

A. I do that instead of calling the Union. 

Q. What? 

A. I do that instead of calling the Union or calling some 
of the competitors. 

Q. Let’s say you get sick. What happens? Do the 
128 records have to be kept? 

A. Well, no; not that particularly, because they can 
wait until I get back. 

'Q. They can wait until you get back? 

A. Unless it is too long. 

Q. If someone gets sick which merits a call to the office, 
what is the purpose of calling the office? 

A. To get experienced help. 

Q. To get experienced help? 

A. Yes. 

Q. And they direct who should go out to do the work? 

A. Yes; they may send some from some other job, maybe 
Belvoir or some other job. 

Q. If your project manager gets sick, from where do you 
get another project manager on the job? 

A. I don’t know. 

Q. Who would direct the project manager to go out there? 

A. I don’t know. 

Q. Would someone on the job obtain a new one? 

A. They could be. 

Q. Who on the job would have the authority to hire another 
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Q. And you only call them in case you need help? 

A. That is all I know about I call for. 

Q. What? 

A. That is all I know about that I call for, that I remember 
calling for. 

Q. Why don’t you just go out and get the help without 
calling up the home office? 

i A. For the reason that I told you before, because they 

131 may have experienced help. 

Q. Is it not a fact that the work is directed principally 
from the home office? 

A. I don’t know. 

Q. You would not know? 

' A. No. 

Q. You make up job reports, case reports? 

A. Yes. 

Q. What do you do with those reports when they are made 
up? 

A. I send them to the Government and the project mana¬ 
ger. 

Q. What does the project manager do with his copy? 

A. I don’t know, sir. 

Q. You don’t know? 

A. No. 

Q. Are they ever sent in to the home office? 

A. I don’t know, sir. 

Q. What? 

A. I don’t know. 

Q. You don’t know that? 

A. No. 

Q. You stated that the reports are sent in and then the 
Government reimburses the Charles H. Tompkins Company, 
did you not? 

A. Yes. 

132 Q. And the Government reimburses the Charles H. 
Tompkins Company and when it does that, to where is 

the check sent? 

A. It is sent to the project. 

Q. It is sent to the project? 

A. Yes; in some cases, and some cases it may be sent to the 
office. 

Q. In some cases it is sent to the office? 

A. Yes. 

Q. Is it customary to keep separate costs on all jobs whether 
they are cost-plus jobs or ordinary jobs? 
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A. You say is it customary? 

Q. Yes. 

A. Yes. 

Q. You keep a record of the time put in by carpenters on 
all jobs? 

A. Yes, sir. 

Q. When they report for work do you note on a card or on 
some record the hour at which they started to work? 

A. Yes, sir. 

Q. You do that whether they are hired for that particular 
job or whether they are transferred to another job? 

A. Well, regardless of wherere they come from we put a 
record on the card of the time they start to work. 

Q. Did you send any reports whatsoever from the Dale- 
carlia job in to Washington? 

133 A. Not as I recall; no, sir. 

Q. Not as you recall? 

A. No. 

Q. Might you? 

A. I don’t know of any reports that I sent in; no. We had 
cost reports on the job and the Government had the reports. 

Q. But you do give them to the project manager? 

A. That is right. 

Q. And you don’t know what he does? 

A. That is right. 

Q. He may very well send them in to the main office? 

A. I don’t know. 

Q. Do you know anyone by the name of C. M. Johnson? 

A. No. 

Q. Sometimes called Cliff Johnson? 

A. You mean in the Tompkins Company? 

Q. Is he in the Tompkins Company? 

A. Yes; I know Cliff Johnson. 

Q. And it may be C. M. Johnson? 

A. Yes. 

Q. You said there is no written contract between- 

Mr. Swingle (interposing). Are you saying what someone 
else said? 

Mr. Wilson. I am reading what he stated. 

Mr. Swingle. This witness? 

134 By Mr. Wilson: 

Q. You stated that there is no written contract be¬ 
tween the Tompkins Company regulating the hiring and 
firing— 
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A. (Interposing.) Of carpenters? 

Q. Of carpenters. 

A. Not as I know of; not on any job I know of. 

Q. You claim there is no written contract? 

A. As far as I know there is no written contract. 

Q. There might be that you don’t know about? 

A. It could be and I would not know about it, but if so it 
is just recently done; there is not any written contract with 
any of the employees on the Dalecarlia job. I can answer you 
that. 

Q. And these specifications referred to by Mr. Swingle, have 
you read them? 

A. Yes. 

Q. How many have the Charles H. Tompkins Company em¬ 
ployed out of the office at Dalecarlia? 

A. What? 

Q. How many have the Charles H. Tompkins Company, I 
will put it this way, in the office, persons in the office there at 
Dalecarlia? 

A. About six or seven. 

Q. Is that the whole Charles H. Tompkins staff of Dalecar¬ 
lia employees? 

,135 A. In that particular office, yes. 

Q. Do you know if there are any in addition to that? 

A. No, not for that job, not for that job. 

Q. Does the Charles H. Tompkins Company have any others 
in their employ? 

A. I don’t quite get that. I don’t know what you mean. 

You asked me how many employees were in that office and I 
would say there were five or six employees in that office. 

Q. Five or six employees in that office? 

A. That is right, yes. 

Q. Do you know or not know whether the Charles H. Tomp¬ 
kins Company have any other office employees besides those 
who are employed on that Reservation? 

A. No. 

Q. You don’t know or you do know that they don’t have 
them? 

A. They don’t have them. If they had them they would 
not be on the pay roll. 

Q. I am not asking about the Dalecarlia job, but the C. H. 
Tompkins Company in general. 

Do they have other employees or do they move from the 
Ninth Street place their whole staff and everything out to 
Dalecarlia, to this job? 
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A. No; they don’t move their whole staff up there. 

Q. They don’t move their whole staff up there? 

A. Of course not. We move out what we need to 

136 keep the records. 

Q. What? 

A. We move out only what we need to keep the records. 

Q. Just enough to take care of these particular records? 

A. Yes. 

Q. And they have other employees in the home office? 

A. We have other employees in the main office, of course. 

Q. To. run the Charles H. Tompkins Company as such? 

A. To run their jobs. 

Q. To run their job at Dalecarlia? 

A. No, to run other jobs. 

Q. And to run the company? 

A. Well, the company, of course; to run the company. 

Mr. Wilson. Those-are all the questions I have. 

Mr. Swingle. That is all. 

Examination in Chief by the Deputy Commissioner: 

Q. Do you know of any map that would indicate the bound¬ 
aries of the Reservation and whether or not- 

A. (Interposing.) They did have the maps at the First and 
Douglas Street office. 

Q. Does the Tompkins Company have such a map? 

A. We probably have one that I could find; I could find it. 

The Deputy Commissioner. I would like to have a map if 
one of you gentlemen can send it to me, or a blueprint, 

137 if it indicates the District of Columbia line and the out¬ 
line of the Reservation. 

Then it is understood that a map will be submitted showing 
the location of the Reservation, the Dalecarlia Reservation? 

Mr. Wilson. I will trust Mr. Swingle explicitly not to alter 
any lines on the map. 

Mr. Swingle. Thank you very much. 

Mr. Wilson. I do wish to reserve an objection to the submis¬ 
sion of these maps. - . 

The Deputy Commissioner. Would you like to see the ' 
map? 

Mr. Wilson. Even if I see it I will object to submitting it 
for the purpose of showing the boundary line between the Dis¬ 
trict of Columbia, and Maryland. 

The only proper way to show the boundary and the loca¬ 
tion is by bringing in the surveyors who have surveyed it. 

The Deputy Commissioner. You do not have any such 
evidence? 
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Mr. Wilson. No. 

The Deputy Commissioner. In the absence of anything 
else we will consider the map of the Reservation which has 
been referred to. 

Mr. Swingle. This map here is a United States Engineers 
map itself [indicating a map in the specifications hereinbefore 
referred to]. 

The Deputy Commissioner. Where is the outline of the 
Reservation? 

I Mr. Swingle. That would be on a blueprint instead 

138 of the map. 

The Deputy Commissioner. Have you any other 
witnesses? 

Mr. Swingle. I have two more. 

The Deputy Commissioner. Then this witness may be 
excused. 

(The witness thereupon was excused and retired from the 
witness stand.) 

Mr. Swingle. I will call Mr. Clarke. 

Thereupon J. B. Clarke was called as a witness for and on 
behalf of the respondent herein, and being then and there duly 
sworn by the Deputy Commissioner, assumed the witness stand 
and, upon examination, testified as follows: 

Direct examination by Mr. Swingle: 

Q. State your full name and address. 

A. J. B. Clarke, 9511 Montgomery Drive, Bethesda, Mary¬ 
land. 

Q. Mr. Clarke, by whom are you employed at the present 
time? 

A. The Charles H. Tompkins Company. 

Q. Were you employed by the Charles H. Tompkins Com¬ 
pany in July 1940? 

A. Yes, sir. 

Q. And what was your position at that time? 

A. I was in the main office as an assistant in the expediting 
department. 

139 Q. This employment card, and I am indicating “Car¬ 
rier's Exhibit A" refers to Mr. Beard and also the spe¬ 
cifications that we have referred to, were they in your cus¬ 
tody? 

A. At what time? 

Q. Well, at the present time? 

A. Yes, sir. 

Q. Were they in your custody during the operations on the' 
job? 
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A. On the Dalecarlia job. 

Q. Yes. 

A. Only during the last four or five months. 

Q. Do you know Mr. Beard? 

A. I believe I have run across him on one or two jobs; his 
face is familiar, but I don’t know him. 

Q. Now, did you know him in connection with the Dale¬ 
carlia job? 

A. Np, sir. 

Q. Were you present when that employment card was 
signed? 

A. No, sir. 

Q. Do you know what the purpose of that employment card 
was? 

A. The purpose of the card is that it is, as explained by Mr. 
Yowell, to give the company a complete record of a man’s ad¬ 
dress, age, nationality, and the rate at which he is employed, 
and then—that is all. 

140 By the Deputy Commissioner: 

Q. That is all, you say? 

A. Well, I cannot testify to the purpose on the back here 
[indicating on the exhibit in question]. I am not qualified to 
testify. 

By Mr. Swingle: 

Q. Are you qualified to testify whether or not that is a card 
that an employee fills out and is signed whenever a new em¬ 
ployment starts? 

A. Yes, sir; I think so. 

Q. And it is? Your answer is Yes? 

A. Yes, sir. 

Q. Is that evidence of a new employment? Is that the 
purpose of it? 

A. It is evidence of the employment on a new job. 

Q. It is evidence of employment on a new job? 

A. Yes. 

Q. You do not have any written contracts of employment 
with Union carpenters, do you? 

A. That I don’t know. 

Q. Do you know whether that card there, referring to “Car¬ 
rier’s Exhibit A” is considered by the company to be a con¬ 
tract of employment? 

A. That I don’t know. 

Q. Do you know whether the Dalecarlia project we 

141 have been speaking about here is in Maryland or in 
the District of Columbia? 
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A. Only from what I have seen in the specifications and 
what has been produced as evidence at the present time. 

Mr. Swingle. That is all. 

Mr. Wilson. I have no questions. 

Examination in chief by the Deputy Commissioner: 

Q. Mr. Clarke, is not this card, as a matter of fact, consid¬ 
ered as a time record? 

Is that what it is? 

A. I would say so; yes. 

Q. And on the face of the card is that not merely informa¬ 
tion to identify the time as applying to the particular person? 

A. That is correct. That is what the card was printed for, 
but as Mr. Yowell who gave evidence said, he gave evidence as 
to what the record was, what record was kept on it, what the 
record was kept for, which he stated, was Unemployment in¬ 
surance, Social Security records and so forth, which I do not 
have any authority to make any comments on. 

The Deputy Commissioner. That is all. 

Redirect examination by Mr. Swingle: 

Q. What did you say your position with the company was? 

A. I started in the expediting department and I have been 

out on one or two jobs and I am now back in the main 
142 1 office as assistant to the chief expediter. 

Q. And you have no knowledge one way or another 
about the employment cards? 

A. The only reason I have knowledge that they exist is that 
I have been in the position of a timekeeper on jobs where it 
was required to have the employee give me the information. 
I have filled out some. 

Mr. Wilson. May I ask a couple of questions? 

The Deputy Commissioner. Yes. 

Cross-examination by Mr. Wilson: 

Q. What is the duty of an expediter? 

A. The duties of an expediter are to act somewhat as an 
assistant to a job superintendent in that he sees to it that the 
materials are delivered at times the superintendent wants them 
delivered, and he acts more or less, I would say, as secretary 
to the superintendent. 

Q. And where does the expediter usually work? 

A. It is dependent entirely on the size of the job. 

Q. On the Dalecarlia job, do you know where the expediter 
worked? 
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A. Entirely on the job. They would not be allowed to work 
off the job. They would not be paid if they worked off the job. 

Q. And that would be because it was a Government job? 

A. Because it was a Government job, yes. 

143 Mr. Wilson. That is all. 

The Deputy Commissioner. Is that all? 

Mr. Swingle. Yes. 

(The witness thereupon was excused and retired from the 
witness stand.) 

The Deputy Commissioner. Who is the next witness? 

Mr. Swingle. I will call Mr. Harriman. 

Thereupon George Harriman was called as a witness for and 
on behalf of the respondent herein, and being then and there 
duly sworn by the Deputy Commissioner, assumed the witness 
stand and, upon examination, testified as follows: 

Direct examination by Mr. Swingle: 

Q. What is your full name? 

A. George Harriman. 

Q. And your address? 

A. 13321 Street, Northwest. 

Q. Mr. Harriman, where are' you employed at the present 
time? 

A. At the present time I am employed by Skinker and Gar¬ 
rett, Contractors, at Friendship, Wisconsin Avenue. 

Q. Back in around July 1940, were you employed by the 

Charles H. Tompkins Company? 

144 A. Yes, sir. 

The Deputy Commissioner. That is in July 1940? 

By Mr. Swingle: 

Q. 1941. 

A. In July, 1941, yes. 

The Deputy Commissioner. The injury is said to have oc¬ 
curred in November, 1941, and you made reference to July, 1940, 
also with the last witness. 

Mr. Swingle. Just one year’s difference apparently. 

By Mr. Swingle: 

Q. You worked on the Dalecarlia operation for the Tomp¬ 
kins Company? 

A. Yes, sir. 

Q. In 1941? 

A. Yes, 1941. 

Q. What is the first time that you saw Mr. Beard or when 
was the first time? 
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A. I saw him on Monday morning, I do not know the exact 
date. It was the latter part of July at Gravelly Point, the 
Airport. 

Q. 1941? 

A. That is right. 

Q. And what happened there when you saw him?* 

A. Well, I was told to report there to sign up some carpenters 
and laborers to dismantle this office building we were 

145 ' taking out to Dalecarlia and I signed him up there. 

Q. You were a timekeeper? 

A. I was not a timekeeper, because on the job of the Engi¬ 
neers the Government keeps their own time and pay roll. 

I was really there to sign up the men and issue the men 
numbers and such as that. 

Q. And you did sign some men up there? 

A. Yes. 

Q. Was Mr. Beard one of them? 

A. Yes, sir. 

Q. That card, did you ever see that before [referring to 
“Carrier’s Exhibit A”] ? 

A. (After examining the document last referred to.) Yes, 
sir; that is the one I used to sign him up. That is my hand¬ 
writing on there [indicating]. 

Q. What was the purpose of that card? 

A. Well, the purpose of that card is to keep a record of his 
namO, his number, his address, and on the back his Social Secu¬ 
rity record. 

Q. Does that have anything to do with the question whether 
he had been reemployed or whether he is a new employee? 

A. Well, on most jobs I understand that this Government 
job business you are rehired; you come from one job to another 
and you started as a new employee. 

Q. As a new employee? 

146 A. Yes. 

Q. Why is that, Mr. Harriman? 

A. Well, it is a different job. It has not anything to do with 
any other job. 

Q. Does the fact that these are Government jobs have some¬ 
thing to do with it? 

A. Well, that may have something to do with it. 

Mr. Wilson. I object to this and move to strike out the 
former questions unless he qualifies this man as having had 
some actual knowledge. 

The Deputy Commissioner. It is much too speculative in 
my estimation. 
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Mr. Wilson. The whole thing is. I move it be stricken. 

The Deputy Commissioner. No; I will overrule the motion 
to strike. I will note the objection. 

By Mr. Swingle: 

Q. Under that card Mr. Beard signed in your presence—is 
that so? 

A. Yes, sir. 

Q. Was he paid for work that he did on any other job except 
the Dalecarlia after he signed that card on that job? 

Mr. Wilson. I object unless this man- 

The Witness (interposing). I know that he was only paid 
for work that he did at Dalecarlia. The record of his earnings 
at Dalecarlia are on the back of the card. 

147 By Mr. Swingle : 

Q. Is there any other work covered on the back of the 
card except the Dalecarlia job? 

A. There is no other work except that; that is all, the Dale¬ 
carlia work. 

Q. Had you known Mr. Beard to be working on any other 
contracts? 

A. No; I did not. I never knew him to be working on any 
other contracts until he came to work at the Dalecarlia job. 

Q. Let me ask you this, then: 

Did anyone in charge of hiring men for the Charles H. Tomp¬ 
kins Company ever call you up or write to you or communicate 
with you in any way and say to you or tell you that Mr. Beard 
was to transferred to the Dalecarlia job? 

A. No, sir. 

Q. Was he transferred from some job to the Dalecarlia job, 
of was he rehired? 

Mr. Wilson. I object. 

The Witness. He was rehired according to our records. 

The Deputy Commissioner. May the record note my com¬ 
ment that this is at complete variance with the testimony of 
the first witness. 

The Witness. We signed one of the cards and that means a 
man is hired and that does not mean he is transferred. 

Mr. Wilson. It is in complete variance with the 

148 former two witnesses of the carrier. 

By Mr. Swingle: 

Q. Was there any connection that you know of between the 
Dalecarlia job and any other job that the Tompkins Company 
was carrying on at that time? 
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A. No connection at all. 

Q. What, if any, supervision over the Dalecarlia job was ex¬ 
ercised by the Company from Washington? 

A. None that I know of. ' 

Q. Were there any employees of the United States Army, 
such as the Engineers, that worked on the Dalecarlia job? 

A. Yes; there ere employees there. 

Q. Were any of those men in authority? 

A. Yes; they had men in authority; they had their own men 
in authority. 

The Deputy Commissioner. Don’t drop your voice. 

The Witness. They had their own office personnel, their own 
office force. 

By Mr. Swingle: 

Q. And what was the purpose of them being there? 

A. Well, they would keep the records for the Government. 

Q. Did carpenter foremen have the exclusive right to hire 
carpenters for that particular job? 

A. Yes, sir. 

Q. Does that hiring or was that hiring on this occa- 
149 sion done before you made out that employment card 
or afterwards? 

A. I went according to the job; I went to the carpenter 
foreman, Mr. Huber was his name; he told me to sign up the 
men that were there and the ones that came on later. 

He was in charge of that part of the work of dismantling the 
building and moving it out to Dalecarlia. 

He did the hiring, at least he told me to sign them up, so 
naturally he hired them. 

Q. Do you know where this Dalecarlia project was located? 

A. Yes. . It is on Conduit Road, and I understood it was in 
Maryland. 

Q. And is that still your understanding? 

A. Yes. 

Q. Was the Dalecarlia job a cost-plus job? 

The Deputy Commissioner. Oh, don’t repeat all that. You 
are going over the whole field with this witness, the same as 
was done with the others. 

Mr. Wilson. But he is getting a little different answer, which 
he likes better. 

The Deputy Commissioner. I would like to know what 
authority this man has. 

If you can offer something as to his authority, the rest may 
be considered more important, whether he has authority to a 
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greater extent than some of the other witnesses who have 
testified. 

150 By Mr. Swingle: 

Q. Do you have any more authority than the other 
witnesses that you have heard testify today? 

A. No, sir. 

Q. What was your authority? 

A. I was just an office worker there. I had no authority 
at all. 

I was sent out there to take care of the employment and 
Social Security records. 

The Deputy Commissioner. How do you expect to get 
testimony of the nature you are seeking by asking the questions 
you are asking from this witness? 

Mr. Swingle. He ought to know what his authority was, I 
should think. 

The Deputy Commissioner. After you have found out the 
limited extent of his authority, do you think that he is a proper 
witness to be asked to answer some of the questions you have 
asked him? 

Mr. Swingle. I don’t know why not. 

He testified just now, as I understood, that it was his au¬ 
thority and work to go out and sign up these employees. 

By Mr. Swingle: 

Q. Is that right? 

A. That is right. 

Q. In that connection, as I understand it, you say the 

151 foreman sent these men down there and wanted you to 
sign them up? 

A. That is right. 

Q. And you testified that when those men came there you 
did sign them up? 

A. That is right. 

Q. And on this job you testified that- 

The Deputy Commissioner (interposing). Why review 
the whole thing over and over again? What is the purpose of 
this reiteration? 

Mr. Swingle. You left me at sea. The man has answered 
all these questions- 

The Deputy Commissioner (interposing). All right. 

Mr. Swingle. I have no further questions to ask. 

Cross-examination by Mr. Wilson: 

Q. Now, Mr. Harriman—before I go into asking questions of 
this man, it is quite evident to me, Mr. Commissioner, that this 
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man i is not qualified to answer many of the questions that have 
been asked him by Mr. Swingle and I move that his whole 
testimony be stricken. 

The Deputy Commissioner. Your motion is overruled. 

By Mr. Wilson: 

Q. Mr. Harriman, when were you first hired by the Tompkins 
Company? 

152 A. I think it was November 14, 1940. 

Q. Where? 

A. At Fort Bel voir. 

Q. November 14, 1940? 

A. Yes. 

Q. And at Fort Belvoir? 

A. Yes. 

Q. How long were you in their employ? 

A. I was in their employ to, I think, July 3rd of this year. 

Q. Were you in their continuous employ? 

A. Yes, sir. 

Q. On their regular payroll? 

A. No, I went from job to job; I never lost any time. I 
think I did lose three times that I took off myself in between 
some jobs. 

Q. Are you paid by the hour or paid by the week? 

A. I was paid by the week. 

Q. You were paid by the week? 

A. Yes. 

Q. Were you paid for that three days? Did you get paid 
for them, the three days that you took off? 

A. No. 

Q. You did not get paid for the three days you took off? 

A. No. 

153 Q. When you went from job to job were you rehired 
at each job? 

A. Yes. 

Q. Were you paid off at each job, before you went to another 
employer or to another job? 

A. Yes. 

Q. Did they tell you: Harriman, you are through working 
now and we may have a job over there? 

A. No; I always kind of expected a job. 

Q. You always kind of expected a job? 

A. Yes. 

Q. Is it not a fact that you—I think that you were employed, 
as you say, and you knew that you were going to work and 
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where you were going to work after you got through with one 
job? 

A. I did not know each job. 

Q. You knew that what happened to Beard was that he 
would go from one job to another job, just the same as you 
yourself would go from one job to another? 

A. I know that I went from one job to another. 

Q. Just what is your job with the Tompkins Company? 

A. When I left last time I was in the material department. 
Q. In what capacity? 

A. Inventory clerk. 

Q. Inventory clerk? 

154 A. Inventory clerk, yes. 

Q. Then you were nothing but a menial clerk? Is 
that correct? 

A. I would not call it that. 

Mr. Swingle. Just a second. I object to that. 

By Mr. Wilson : 

Q. That is all you were, a menial clerk? 

Mr. Swingle. I object to that. 

By Mr. Wilson: 

Q. You were just a clerk? 

Mr. Swingle. I do not think he should browbeat this witness. 
By Mr. WTlson: , 

Q. You were just a clerk—take the word “menial” out. 

A. Yes. 

Q. Your whole employment with the Tompkins Company 
was only in the capacity of a clerk? 

A. Well, I was in the pay roll department when I was at 
Belvoir. 

Q. In charge of the pay roll? 

A. In charge of the pay roll. 

Q. Just a payroll clerk? 

A. Yes. 

Q. Just a clerk? 

A. That was my title; clerk. 

155 Q. Do you realize that you are under oath here? 

A. That is right. 

Q. And do you realize that you are supposed to answer ques¬ 
tions truthfully? 

A. I am answering the questions truthfully. 

Q. Are your responses and all your answers truthful? 

A. Yes. 
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Q. Do you know that your answers to questions are at com¬ 
plete variance with the questions asked the field auditor? 

The Deputy Commisioner. The questions asked? 

By Mr. Wilson: 

Q. That your answers are at complete variance with the 
answers given by the field auditor of Tompkins Company di¬ 
rected to the same questions? 

Mr. Swingle. I object to the question. 

The Deputy Commissioner. I overrule the objection. 
Suppose you ask him this: 

Do you consider that you know more about the questions 
that were asked you and the answers you have given, than the 
two prior witnesses? 

The Witness. I think they know more about it. They 
have been in the business longer than I have and they have 
held more responsible positions. 

By the Deputy Commissioner: 

Q. Were you in a position where you would have 
156 better knowledge of this subject than they would? 

A. No. It is just my conception of the answers, that 

is all. 

Q. Just your conception of them? 

A. Yes. 

Q. Your opinion? 

A. Yes. 

By Mr. Wilson: 

Q. It is only your opinion, and you are not stating these 
things as facts? 

Mr. Swingle. Just a minute. 

The Witness. I think they are really facts, when I say a 
man was rehired and he went from job to job and was rehired. 

The Deputy Commissioner. I do not think there is any 
need to ask any more questions of this witness. 

Mr. Wilson. Would you think there is any use in asking 
him any more, did you say? 

The Deputy Commissioner. I don’t think so. 

Mr. Wilson. I have no further questions. 

, Redirect examination by Mr. Swingle: 

Q. Mr. Harriman, you did, in your employment, produce 
that card in blank form and ask Mr.' Beard the questions that 
were usual to have answered on that card? 

A. Yes. 
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The Deputy Commissioner. That is repetition 
again. You went into that. 

By Mr. Swingle: 

Q. And he signed the card? 

A. That is right. 

Mr. Swingle. He never testified he signed it. 

The Deputy Commissioner. No. 

Mr. Wilson. Then, one more question. 

Re-cross-examination by Mr. Wilson: 

Q. Did you have any authority to hire carpenters? 

A. I have no authority to hire carpenters, just sign them 
up. 

Q. You would not have any authority to hire the carpenters, 
but just sign them up? 

A. That is right. 

Q. And who would hire the carpenters? 

A. The foreman hires the carpenters. 

Q. You just sign them up for the Social Security record? 

A. Yes. 

Q. And that is just a record for the books, is that right? 

A. Yes. 

Mr. Wilson. That is all. 

(The witness thereupon was excused and retired from the 
witness stand.) 

158 The Deputy Commissioner. With the understanding 
that the map will be submitted- 

Mr. Wilson (interposing). I would like to recall Mr. John¬ 
son. 

Thereupon W. A. Johnson, a witness heretofore called for 
and on behalf of the claimant herein, having been previously 
duly sworn as more particularly in this record appears, and 
having been examined by counsel for the respective parties 
and thereupon excused from the witness stand, was recalled as 
a witness and, upon further examination, testified as follows: 

Direct examination by Mr. Wilson: 

Q. Mr. Johnson, is there any written agreement between 
the Tompkins Company and the Carpenters Union? 

A. Yes, sir. 

Q. Does it relate to the hiring and paying for men? 

A. Insofar as the bylaws is part of it, there is that agree¬ 
ment, yes. 

Q. And it relates to the manner in which men are hired? 
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A. Yes. 

Q. And it relates to the salary? 

A. Per hourly rate; yes. 

Q. And the manner in which they are discharged? 

159 A. Yes. 

Q. I show you this paper [handing a paper writing 
to the witness]; is this part of the agreement? 

A. (After examining the document last referred to.) That 
is the agreement that expired on the 30th day of April 1942. 

Q. Was it in effect at the time of the Dalecarlia job? 

A. Very much so. 

Q. I ask you to identify this printed name (indicating on 
the paper under discussion). 

A.I (Upon referring to the document under consideration.) 
Charles H. Tompkins, in person. 

Q. Is that the Charles H. Tompkins who is the head of the 
Tompkins Construction Company? 

A. That is right. 

Mr. Wilson. I would like to submit this as evidence. 

Mr. Swingle. May I see it? 

Mr. Wilson. Yes. 

(The document was examined by Mr. Swingle.) 

Mr. Swingle. In the first place, I object on the ground that 
this is not an original. 

The Witness. That is an original. 

Mr. Swingle. It is not signed by Mr. Tompkins. 

The Witness. There is his name [indicating on the paper 
writing]. 

Mr. Swingle. It is a printed name. 

160 j The Witness. We have the original in the office. 

Mr. Swingle. It not here? 

The Witness. Just like the records. 

Mr. Swingle. And I also object on the ground it is irrele¬ 
vant and immaterial as to what was done on the Dalecarlia job. 

The Deputy Commissioner. It will be received in evidence 
and marked as “Claimant's Exhibit No. 6”. 

(Thereupon the document in question was received in evi¬ 
dence and was marked “Claimant’s Exhibit' No. 6,” and is filed 
in the office of the Deputy Commissioner with the other papers 
in this case.) 

By Mr. Wilson: 

Q. I will hand you this and ask you to identify it (referring 
to the paper last considered). 
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A. The present agreement we worked under at the present 
time—that is this (indicating another paper writing). 

By the Deputy Commissioner: 

Q. What is it? 

A. (Referring to the paper writing in question.) Between 
the Master Builders Association and the Carpenters District 
Council, of which Charles H. Tompkins Company is a member. 

By Mr. Wilson: 

Q. I ask you to identfy the name on this paper, 

C. M. Johnson. 

161 A. He is a representative of the Charles H. Tompkins 

Company. 

Q. Is that the Cliff Johnson referred to by Mr. Swingle? 

A. Yes. 

Mr. Wilson. I submit this in evidence. You have an ob¬ 
jection to this present Agreement? 

Mr. Swingle. Yes. I object to the present agreement. 

The Deputy Commissioner. The present agreement as to 
what? 

Mr. Wilson. The present agreement as to- 

The Witness (interposing). Hiring and firing and discharg¬ 
ing of men. 

By the Deputy Commissioner: 

Q. Is that the agreement they are working under now? 

A. Yes; that is the agreement they are working under now. 

The Deputy Commissioner. I am not concerned with that 
now in this case. I do not think it affects this case in the 
least. 

Mr. Wilson. That is all. 

The Deputy Commissioner. The other one might. 

The Witness. The gentleman stated that there was no 
agreement at this time. And this one covers the agreement 
(referring to Claimant’s Exhibit No. 6). 

(The. witness thereupon was excused and retired from the 
witness stand.) 

The Deputy Commissioner. Is that all? 

Mr. Swingle. I would like to call Mr. Yowell back 

162 to the stand. 

Jefferson B. Yowell, a witness heretofore called for and 
on behalf of the respondent herein, having been previously 
duly sworn as more particularly in this record appears, and 
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having been examined by counsel for the respective parties, 
and thereupon excused from the witness stand, was recalled 
as a witness and, upon further examination, testified as follows: 

Direct examination by Mr. Swingle: 

Q. Mr. Yowell, can you testify to anything in respect to a 
contract between the Tompkins Company and the Union? 

A. As far as any contract between the Tompkins Company 
and the Union is concerned I cannot testify to that, but I say 
that when we employ anyone on the job we do not give them 
any contract; we keep them under their number of hours or 
the period of time and we keep a record of the time they go to 
work, and if they are working there two hours we can lay them 
off; if We have a job. we may refer him to it, but we have not 
signed contract with the employee on the job. 

There may be a contract between the Tompkins Company 
and the Union. 

The Deputy Commissioner. I do not believe there is any 
such question as to a signed contract between the employee and 
1 the employer. That is not one of the claims made? 
163 Mr. Swingle. No. The claim is that the man was 
reemployed on this job as evidenced by the time card, but 
there is not any written contract of employment on this or any 
other job. That is all. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

The Deputy Commissioner. With the exception of the 
map or the blueprint the record is closed. 

Mr. Wilson. Mr. Cardillo, I would like an opportunity to 
submit maybe a short brief summarizing this and my view of it.' 
Will you give me five days? 

The Deputy Commissioner. That will be all right. 

Mr. Swingle. And I want an opportunity to reply. 

The Deputy Commissioner. Yes, the same time. You may 
have the same time in which to reply. 

That will conclude the hearing. 

(Thereupon the instant hearing was concluded.) 

I hereby certify that the foregoing is a complete and accurate 
transcript of my shorthand report of the testimony and state¬ 
ments, etc., presented at the described hearing. 

H. S. Middlemiss, 

H. S. Middlemiss, 

Official Reporter. 
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164 Claimant’s Exhibit No. 1 

Washington, D. C., June 9,19I&. 

M. Norman Beard: 

To Central Dispensary and Emergency Hospital, Dr. 


For Board and Nursing at the Hospital: 

From 11-20-41 to 2-15-42_$326. 00 

First Aid- 3.00 

For Avertin nurse- 2.00 

For Telephone Service_ .10 

For Operating Room_ 22.00 

For Ambulance Transfer 

For Extra Medicines_ 6.00 

For Extra Food 

For Board for Special Nurse 

For Laboratory Examination- 3.00 

For Laboratory Examination Special: 

Supplies_ 3.65 

Anesthesia_ 20.00 


Total_____$385.75 

Paid_ 244.47 


Balance-$141.28 


165 Claimant’s Exhibit No. 2 

Central Dispensary and Emergency Hospital 

New York Ave., Bet. 17th and 18th Sts. 

WASHINGTON, D. C. 

June 9,1942. 

Mr. Norman Beard, 

4.100 Hayes Street NE., Washington, D. C. 

Dea*Mr. Beard: I am enclosing an itemized statement 
showing the unpaid balance on your account for hospitalization 
from November 26, 1941, to February 15, 1942. The balance 
of the bill as paid by the Travelers Insurance Company. 

Please get in touch with us immediately in regard to this 
matter. 

Very truly yours, 

Emergency Hospital, 

J. G. Capossela, Asst Supt. 
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166 Claimant's Exhibit No. 3 
Central Dispensary and Emergency Hospital 

New York Ave., Bet. 17th and 18th Sts. 

WASHINGTON, D. C. 

June 24, 1942. 

Mr. Norman Beard, 

4100 Hayes St. NE., Washington, D. C. 

Dear Mr. Beard: Please refer to our letter of June 9 in re¬ 
gard to your account for hospitalization. Up to the present 
time we have not heard from you or received your check. 

An answer by return mail is expected. 

Very truly yours, 

Emergency Hospital, 

J. G. Capossela, Asst. Supt. 

167 Claimant's Exhibit No. 4 
Central Dispensary and Emergency Hospital 

New York Ave., Bet. 17th and 18th Sts. 

WASHINGTON, D. C. 

July 15,' 1942. 

Mr. Norman Beard, 

4100 Hayes St. NE., Washington, D. C. 

Dear Mr. Beard: We wrote to you under date of June 24, 
in regard to the unpaid balance of $121.28 for your hospitali¬ 
zation from November 26 to February 15. Up to the present 
writing we have not received your check or any word from you 
in regard to the matter. 

If circumstances are such that you cannot pay the bill in full 
at the present time, please start monthly or semimonthly pay¬ 
ments in order to show your good faith in the ultimate liquida¬ 
tion of your account. 

Very truly yours, 

Emergency Hospital, 

J. G. Capossela, Asst. Supt. 
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Claimant’s Exhibit No. 5 

4911 Van Ness St. NW. 

Washington, D. C. 8-11-42. 
To Weston Bruner, Jr., M. D. 

Donald Stubbs, M. D. 

Philip J. Lowenthal, M. D. 

Mr. Norman Beard, 

4100 Hayes St. NE., Washington , D. C. 

For Anesthetic Administered: 


11-29-41. $20.00 

169 Claimant’s Exhibit No. 6 

Agreement 


This agreement, entered into March 25,1941, by and between 
the Master Builders’ Association, hereinafter called the party 
of the first part, and the Carpenters’ District Council, herein¬ 
after called the party of the second part, both of Washington, 
D. C., Alexandria, Va., and vicinity. 

1. Eight (8) hours is to constitute a day’s work on federal, 
municipal, and private work, for the first five days of the week, 
making a total of forty (40) hours per week. Time is to be 
made between the hours of 7:30 A. M. and 4:00 P. M. 

2. Effective May 1,1941, up to and including April 30,1942, 
the rate of wage for journeymen carpenters, piledrivers, or mill¬ 
wrights shall be $1.62% per hour. Effective May 1,1941, up to 
and including April 30, 1942, the minimum rate of wages for 
journeymen carpenters, piledrivers, or millwrights on all work 
shall be $1.62% per hour. 

3. Carpenter foremen in charge of work are to receive not 
less than $0.12% per hour above the regular scale. Piledriver 
foremen in charge of work are to receive not less than $0.25 per 
hour above the regular scale of wages. 

4. Effective May 1,1941, up to and including April 30,1942, 
the wages of apprentices shall be in proportion to those granted 
journeymen carpenters, i.e., $4.80 per day in their first year; 
$6.50 per day in their second year; $7.80 per day in their third 

year; and $10.40 per day in their fourth year. 

170 5. It is mutually agreed that overtime work shall not 

be permitted except to protect life or property. Such 
work is to be paid at the rate of double time. In the event over¬ 
time work is necessary the party of the first part, or his agent, 
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agrees to notify the party of the second part, or his agent, and 
further agrees to rotate the men as much as possible so that 
the work will be more equally divided. 

6. The party of the second part agrees to furnish to the 
party of the first part copies of their Bylaws and Jurisdictional 
Claims, which are a part of this agreement insofar as they state 
in detail the conditions under which the party of the second 
part will be permitted to work. 

7. Carpenter work shall not be stopped on any project oper¬ 
ated by the party of the first part for any reason whatsoever, 
until the grievance, if any, is referred to representative commit¬ 
tees on both sides, sitting jointly and meeting within forty- 
eight hours following the complaint. 

8. The party of the first part pledges to assume the obliga¬ 
tion that will not sublet any millwork manufactured by non¬ 
union mills and further pledges to sublet all millwork to union 
mills. This section does not cover stock material or material 
in such quantity that it cannot be furnished locally. 

9. Both parties agree to meet three months prior to the said 
expiration date of this agreement (April 30, 1942) for the 

i purpose of readjustment or renewal of this contract. 

171 i 10. This agreement shall be in effect from May 1,1941, 
up to and including April 30,1942. 


Carpenters' District Council. 

B. B. Blackburn. 

A. C. Turner. 

J. N. Conners. 

C. Otto Fransecky. 

J. E. Lindholm. 


Masters Builders’ 
Association. 

James R. Skinker. 
Chas. H. Thompkins. 
Victor R. Beauchamp. 
John G. Scharf. 


Witness: 

W. A. Johnson. 


Witness: 

Wm. J. Tobin, Jr. 
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Carriers Exhibit A. 


employee’s record card 

Employee’s Name Beard, Norman W. Tally Number 200. 
Occupation Carp. Dated Hired 7-28-41. Rate 1.62%. 

Age 46. Nationality Amer. No. of Children 4. Married yes. 
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CHANGE IN RATE AND/OR OCCUPATION 

Date. New Occupation..^. Rate. 

Date. New Occupation. Rate. 

PRESENT ADDRESS 

City Wash. Street 4108 Hayes St., NE. State D. C. 


IN CASE OF INJURY NOTIFY 

Name Mrs. Norman W. Beard. Relationship Wife. 
City. Street Same. State. 

TERMINATION RECORD 

Date Services Terminated. By. 

Efficiency Record ( ) Excellent. Very Good 

Good. Fair.. Poor. 

Cause ( ) Completion of work. Resigned. 

Sick. Unsatisfactory. 


Social Security No. 577-09-0750 

Employee’s Signature Norman W. Beard. 

WAGES EARNED AND DEDUCTIONS 


Pay period ending 


7- 29-11. 

8- 5-41. 

8- 12-41. 

9- 19-41. 

9-26-41. 

9- 2-41. 

9- 9-41. 
9-16-41. 
9-23-41. 

9- 39-41. 

10- 7-41. 

10-14-41 

10-21-41 

10- 28-41 

11- 4-41. 

11-11-41 

11-18-41. 

11-25-41 
13-2-41. 
13-2-41. 


Total 

time 

worked 

Regular 

Total 

Deductions 

pay 

earned 


O. A. B. 

Houn 

16 

$1,625 

$26.00 

s 

0.26 

40 

1.625 

65.00 


.65 

40 

1.625 

65.00 


.65 

40 


65.00 


.65 

40 

1.625 

65.00 


.65 

32 

1.625 

52.00 


.52 

40 

1.625 

65.00 


.65 

40 

1.625 

65.00 


.65 

40 

1.625 

65.00 

$533.00 

.65 

40 

1.625 

65.00 


.65 

8/39 

1.625 

82.88 


.83 

40 


65.00 


.65 

40 

1.625 

65.00 


.65 

40 

1.625 

65.00 

342.88 

.65 


1.625 

62.56 


.63 

25 


40.63 


.41 

K3? 

1.625 

65.00 


.65 


1.625 

62.00 

220.19 

.52 


1.625 

8.54 

571.61 


mm 

1.625 

571.61 


.09 


1941 income, $1,104.61. 
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173 In the District Court of the United States for the 

District of Columbia 

Civil Action file No. 17942 


The Travelers Insurance Company, a Corporation, 

plaintiff 


V. 

Frank A. Cardillo, Deputy Commissioner, United States 

Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, defendant 

{Filed Feb. 2, 1943. Charles E. Stewart, Clerk.] - 
Motion for leave to intervene 

Now comes Norman W. Beard, by and through his attorneys, 
Joseph A. Padway and Robert A. Wilson, and moves this Hon¬ 
orable Court for leave to intervene and be made a party de¬ 
fendant in the above-entitled cause and to file such pleading 
as he may be advised to the complaint of the plaintiff and for 
reasons therefor states as follows: 

That he is the same Norman W. Beard mentioned in the 
compensation order annexed to the said bill of complaint and 
made a part thereof. That the said compensation order makes 
an award to him. That by reason thereof, he has an interest 
in this cause adverse to the plaintiff in that he would be denied 
said award and would be obligated to refund to the plaintiff, 
Travelers Insurance Company, any moneys paid under the said 
award should the plaintiff prevail in the above-entitled cause. 

Joseph A. Padway, 

Joseph A. Padway, 

Robert A. Wilson, 

Robert A. Wilson, 

736 Bowen Building, Washington, D. C. 

I Counsel for Intervenor. 

Plaintiff, Travelers Insurance Company, acknowledges serv¬ 
ice of a copy of this motion and consents to the granting of same. 

Swingle & Swingle, Attorneys. 
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Defendant, Prank A. Cardillo, Deputy Commissioner, U. S. 
Employees’ Compensation Commission, District' of Columbia 
District, acknowledges service of a copy of this motion and con¬ 
sents to the granting of same. 

Edward M. Curran. 

174 In the District Court of the United States for the 

District of Columbia 

Civil Action File No. 17942 

The Travelers Insurance Company, a Corporation, 

PLAINTIFF 

V. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, defendant 

[Filed Feb. 3, 1943. Charles E. Stewart, Clerk.] 

Order granting leave to intervene 

Upon consideration of the Motion of Norman W. Beard to 
intervene herein, filed herein on the 2nd day of February 1943, 
it is by the court, this 3rd day of February 1943, 

Ordered, that the said Norman W. Beard be, and he is hereby, 
granted leave to intervene herein, and the said Norman W. 
Beard is hereby made a party defendant in the above-entitled 
cause and is granted twenty days from the date hereof to plead 
as he may be advised. 

By the Court: 

David A. Pine, Justice. 

No objections: 

Swingle & Swingle, 

Attorneys for Plaintiff, 
Travelers Insurance Company. - 
Edward M. Curran. 
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175 In the District Court of the United States for the Dis¬ 
trict of Columbia 

Civil Action No. 17942 

The Travelers Insurance Company, a corporation, 

PLAINTIFF 


V. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees' Compensation Commission, District of 
Columbia Compensation District, and Norman W. Beard, 
defendants 

[Filed Feb. 11, 1943. Charles E. Stewart, Clerk.] 

Motion to dismiss complaint 

Now comes the defendant, Norman W. Beard, and having 
been granted leave to intervene as a party defendant in the 
above entitled cause, by his attorneys, moves this Honorable 
Court to dismiss the complaint for review of compensation 
award filed herein for the following reasons: 

lJ That the complaint filed herein does not state a cause of 
action and does not entitle the plaintiff to any relief in law 
or equity, nor does said complaint state a claim against defend¬ 
ant upon which relief can be granted. 

2. That it appears from the complaint, including the tran¬ 
script of testimony taken before the deputy commission and 
made a part of the complaint, that the findings of fact of the 
deputy commission in the compensation order filed by him on 
November 12,1942, complained of in the complaint, relative to ’ 
the employment status of Norman W. Beard, the injured em¬ 
ployee, are supported by evidence and under the law said find- 
i ings of fact should be regarded as final and conclusive. 

176 3. That the District of Columbia Workmen's Com¬ 

pensation Act of May 17,1928 (D. C. Code (1940), Title 
36, Chapter 5, sec. 1) applies in respect to the injury of an em¬ 
ployee of an employer carrying on any employment in the 
District of Columbia, irrespective of the place where the injury 
occurs, and as shown by the record, the injury of the said Nor¬ 
man W. Beard is within the purview of said Act. 

4. That it appears from the complaint, including said tran¬ 
script of testimony, that the compensation order filed by the 
deputy commissioner on November 12, 1942, complained of by 
plaintiff, is in all respects in accordance with law. 
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5. For such other good and sufficient reasons as may be 
shown. 

Joseph A. Padway, 

Joseph A. Padway, 

Robert A. Wilson, 

Robert A. Wilson, 

736 Bowen Building, Washington, D. C. 

Attorneys for Norman W. Beard. 

CERTIFICATE OF MAILING 

I hereby certify that on the 11th day of February 1943, I 
served a copy of the foregoing motion to dismiss, together with 
notice and memorandum of points and authorities in support 
thereof upon Messrs. Swingle & Swingle, attorneys for plain¬ 
tiff, by mailing copies thereof to said attorneys at 805 Colorado 
Bldg., Washington, D, C., and to Bernard J. Long, Ass’t United 
States Attorney, attorney for Defendant Frank A. Cardillo, 
District Courthouse, Washington, D. C. 

Robert A. Wilson, 

Robert A. Wilson, 

736 Bowen Bldg., Washington, D. C., 

Attorney for Norman W. Beard. 

177 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 17942 

The Travelers Insurance Company, a Corporation, 

Plaintiff 


v. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees' Compensation Commission, District of Co¬ 
lumbia Compensation District, defendant. 

[Filed Jan. 23, 1943. Charles E. Stewart, Clerk.] 

Motion to dismiss complaint 

Now comes the defendant, Frank A. Cardillo, deputy com¬ 
missioner, United States Employees’ Compensation Commis¬ 
sion, by his attorneys, and moves this Honorable Court to dis¬ 
miss the complaint filed herein for the following reasons: 

1. That the complaint filed herein does not state a cause of 
action and does not entitle the plaintiff to any relief in law, nor 
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does said complaint state a claim against defendant upon 
which relief can be granted. 

2. That it appears from the complaint, including the tran¬ 
script of testimony taken before the deputy commissioner and 
made a part of the complaint, that the findings of fact of the 
deputy commissioner in the compensation order filed by him on 

' November 16,1942, to the effect that at the time of the injury 
sustained by Norman W. Beard, he was in the employ of 
178 Charles H. Tompkins Company, and that said employer 
was carrying on employment in the District of Colum¬ 
bia, are supported by evidence and under -the law said findings 
of fact should be regarded as final and conclusive. 

3. That the District of Columbia Workmen’s Compensation 
Act of May 17, 1928 (D. C. Code (1940), Title 36, Chapt. 5, 
sec. 1), applies to an employer carrying on any employment in 
the District of Columbia, irrespective of the place where the 
injury occurs, and, as shown by the record, the injury of the 
said Norman W. Beard is within the purview of said Act. 

4. That it appears from the complaint, including said tran¬ 
script of testimony, that the compensation order filed by the 
deputy commissioner on November 16,1942, complained of by 
plaintiff, is in all respects in accordance with law. 

5. For such other good and sufficient reasons as may be 
shown. 

Edward M. Curran, 

Edward M. Curran, 

United States Attorney. 

Bernard J. Long, 
i Bernard J. Long, 

| Assistant United States Attorney, 

Attorneys for defendant CardUlo. 

CERTIFICATE OF MAILING 

I hereby certify that on the 23rd day of January 1943. I 
served a copy of the foregoing motion to dismiss, together with 
notice and memorandum of points and authorities in support 
thereof, on Messrs. Swingle & Swingle, attorneys for plaintiff, 
by mailing copies thereof to the said attorneys at 805 Colorado 
Building, Washington, D. C. 

Bernard J. Long, 

Bernard J. Long, 

Assistant United States Attorney, 

Attorney for defendant CardUlo. 



179 In the District Court of the United States 
for the District of Columbia 

Civil Action No. 17942 


The Travelers Insurance Company, a Corporation 

PLAINTIFF 


Frank A. Cardillo, Deputy Commissioner, United States 
Employees' Compensation Commission, District of Co¬ 
lumbia Compensation District, defendant, 

and 

Norman W. Beard, intervener 
[Filed June 7, 1943. Charles E. Stewart, Clerk.] 

Findings of fact and conclusions of law 

This action came on to be heard upon the separate motions 
of the defendant, Frank A. Cardillo, deputy commissioner, and 
Norman W. Beard, intervener, to dismiss the complaint for 
injunction filed herein, and upon consideration thereof, the 
Court, this 7th day of June 1943, makes and adopts the fol¬ 
lowing: 

findings of fact 

That on October 6, 1942, the defendant, Frank A. Cardillo, 
deputy commissioner, United States Employees’ Compensation 
Commission, held a hearing in the matter of claim for compen¬ 
sation of Norman W. Beard v. Charles H. Tompkins Company, 
employer, and The Travelers Insurance Company, the 
180 insurance carrier, and the transcript of testimony taken 
at said hearing was made a part of the complaint for 
review by the court in this proceeding; that on November 16, 
1942, the deputy commissioner filed a compensation order 
awarding compensation to the claimant in which he found the 
facts relating to the injury and employment to be in part as 
follows: • 

“That on November 26, 1941, the claimant herein was in 
the employ of the employer above named, whose address is 
907 Sixteenth Street, Northwest, Washington, District of Co¬ 
lumbia; that the employer was subject to the provisions of an 
Act of Congress approved May 17, 1928, entitled ‘An Act to 
provide compensation for disability or death resulting from 
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injury to employees in certain employments in the District of 
Columbia, and for other purposes’; that the liability of the 
employer for compensation under the said Act was insured by 
The Travelers Insurance Company; that on the said day the 
claimant herein, while performing service as a carpenter for 
the employer on the Map Reproduction Building of the United 
States Army Engineers, located at the Dalecarlia Reservation 
in Montgomery County, Maryland, adjacent to the District 
of Columbia, and while engaged in erecting wall forms, sus¬ 
tained personal injury resulting in his disability when the scaf¬ 
fold on which he was working collapsed, causing him to fall to 
the concrete below, a distance of approximately twelve feet, 
and to sustain fractures of the right and left os calces and a 
comminuted fracture of the upper portion of the right tibia 
and fibula involving the knee joint; * * * that the claim¬ 

ant’s employment with the employer herein began in April 
1940; that from such time until May 1941, the claimant worked 
continuously for the said employer on several jobs in the Dis¬ 
trict of Columbia; that in May 1941, due to the lack of material 
on one of the employer’s jobs, the claimant was laid off for 
several days until the material was available; that instead of 
remaining idle the claimant secured work with the Moccia Con¬ 
struction Company at Arlington, Virginia, and he was so em¬ 
ployed until approximately the middle of June 1941, when he 
resumed work for the employer, Charles H. Tompkins Com¬ 
pany, at Bellevue, District of Columbia; that he was rehired 
at such time and that he continued to work at Bellevue, 
181 District of Columbia, until July 28,1941, when he, with 
three other workmen, was sent by the employer to the 
National Airport, Arlington, Virginia, to dismantle a building 
there; that after the building was dismantled and transported 
to the Dalecarlia Reservation, the foreman took the claimant 
and the several other carpenters to the Dalecarlia Reservation 
where the building was reconstructed; that the claimant helped 
to reconstruct the building and he continued to work at the 
Dalecarlia Reservation until the date of the injury; that from 
the middle of June, 1941, until the date of the injury, Novem¬ 
ber 26, 1941, the claimant’s employment with the employer, 
Charles H. Tompkins Company, was continuous; that he was 
not rehired by the employer in Virginia, Maryland, or at any 
of the other locations where the claimant worked for the em¬ 
ployer; that he was transferred by the employer from one 
location to another; that the work of dismantling the building 
at the National Airport in Virginia and the reconstruction of 
the said building at the Dalecarlia Reservation, Maryland, was 
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in connection with a Government contract job secured by the 
employer; that such job was on a ‘cost-plus’ basis; that con¬ 
sequently and because of the Government contract it was nec¬ 
essary for the employer to keep the costs of the job separate 
and distinct from the other jobs, and it was likewise necessary 
to have each of the employer’s employees who performed any 
work on such Government contract job to sign an ‘employee’s 
record card’, identifying the employee performing work and 
containing a record of the time he worked and the wages he 
earned on such contract job; that the ‘employees record 
card’ (carrier’s exhibit A), signed by the claimant when he 
reported at the National Airport, Virginia, was a job cost record 
card showing the time worked and the wages earned by the 
claimant while engaged in work in connection with the em¬ 
ployer’s Government ‘cost-plus’ contract; that such card was 
not a new contfact of employment by the claimant or a re¬ 
hiring of the claimant; that some equipment and materials 
for the Dalecarlia job were supplied from the storage yard 
maintained by the employer in the District of Columbia; that 
at the time of the injury the employer was a Washington, D. C., 
concern with its main office located in the District of Columbia; 
that at such time the employer was carrying on employment in 
the District of Columbia; that the claimant’s contract of em¬ 
ployment with the said employer was entered into in the 
182 District of Columbia; that such contract of employment 
contemplated employment in the District of Columbia 
as well as in the states of Virginia and Maryland; that at the 
time of the injury the claimant was and he is now a resident of 
the District of Columbia; that the claim comes within the pur¬ 
view of the District of Columbia workmen’s compensation 
law;” 

The court finds, after a review of the transcript of testimony 
taken in this case before the deputy commissioner, that there 
is evidence which supports the findings of fact of the deputy 
commissioner in the compensation order complained of. 

CONCLUSIONS OF LAW 

Whereupon, the court concludes as a matter of law: 

1. That the findings of fact of the deputy commissioner in 
the compensation order filed November 16, 1942, complained 
of in the complaint, are supported by evidence and said find¬ 
ings of fact are therefore final and conclusive and said com¬ 
pensation order is in all respects in accordance with law; 

2. That at the time the claimant, Norman W. Beard, sus¬ 
tained injury, his status was that of an employee of the said 
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Charles H. Tompkins Company, which company was an em¬ 
ployer carrying on employment in the District of Columbia, 
and the injury sustained by the said Beard is within the pur¬ 
view of the District of Columbia workmen’s compensation 
law; 

3. That defendants are entitled to judgment dismissing 
plaintiffs complaint. 

Daniel W. O’Donoghue,- 

Justice. 

No objection as to form: 

) 

Attorney for Plaintiff. 

183 In the District Court of the United States 
! ' for the District of Columbia 

Civil Action No. 17942 

The Travelers Insurance Company, a corporation, 

PLAINTIFF 

V. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, defendant 

and 

Norman W. Beard, intervener 

[Filed June 7, 1943. Charles E. Sewart, Clerk.] 

Order granting motions to dismiss complaint 

This action came on to be heard upon the separate motions of 
the defendant, Frank A. Cardillo, deputy commissioner, and 
Norman W. Beard, intervener, to dismiss the complaint filed 
herein, and upon consideration thereof, it is, this 7th day of 
June 1943; 

Adjudged, ordered, and decreed, that the said motions to 
dismiss the said complaint are hereby granted, and the com¬ 
plaint filed herein is accordingly dismissed. 

Daniel W. O’Donoghue, 

Justice. 

No objection as to form: 

J 

i Attorney for Plaintiff. 
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184 In the District Court of the United States 
for the District of Columbia 

Civil Action No. 17942 

The Travelers Insurance Company, plaintiff 

vs. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, and Norman W. Beard, 
defendants 

[Filed June 21,1943. Charles E. Stewart, Clerk.] 

Notice of appeal 

Notice is hereby given this 21st day of June 1943, that the 
Travelers Insurance Company, a corporation, plaintiff in the 
above cause, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment of this 
Court entered on the 7th day of June 1943, in favor of Frank 
A. Cardillo, Deputy Commissioner for the District of Colum¬ 
bia Compensation District, United States Employees’ Compen¬ 
sation Commission, and Normal W. Beard against said plaintiff, 
the Travelers Insurance Company. 

Swingle and Swingle, 

By Ernest A. Swingle, 

Attorney for Plaintiff, 

805 Colorado Bldg., Washington, D. C. 

Mail Copy To: 

Honorable Edward M. Curran, United States District At¬ 
torney, Court House, Washington, D. C., Attorney for defend¬ 
ant Cardillo, and Robert A. Wilson, Esquire, 736 Bowen Build¬ 
ing, Washington, D. C., Attorney for defendant Beard. 

memorandum 

June 21,1943. Cost bond on appeal ($250.00) filed. 

352268—43 - 8 
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185 In the District Court of the United States 
for the District of Columbia 

Civil Action No. 17942 

The Travelers Insurance Company, plaintiff 

v . 

Frank A. Cardillo, Deputy Commissioner, United States 

Employees’ Compensation Commission, District of Co- 

lumbl\ Compensation District, and Norman W. Beard, 

DEFENDANTS 

[Filed July 22,1943. Charles E. Stewart, Clerk.] 

Statement of -points 

Comes now the plaintiff and states as points and reasons why 
the judgments herein should be reversed: 

1. The Court’s findings of fact and conclusions of law are not 
in accordance with the established facts and the Acts of Con¬ 
gress applicable thereto and are not in accordance with law, 
in that, 

(a) With respect to the work which thee laimant was per¬ 
forming at the time of his injury on the Federal project located 
in the State of Maryland the status of employer and employee 
did not exist in the District of Columbia within the meaning of 
the District of Columbia Compensation Act. 

(b) Section 903a of the Longshoremen’s and Harbor Work¬ 
er’s Compensation Act is made applicable to the District of Co¬ 
lumbia by the Act of May 17, 1928 (45 Stat. 600, Chap. 612, 
Sec. 1; D. C. Code, 1929, Title 19, Chap. 2, Sec. 11), wherefore 
there being validly provided by the State of Maryland a com¬ 
pensation act, the District of Columbia Act can not apply. 

(c) By the Act of Congress of June 25, 1936, Title 40, Sec. 
290, U. S. Code (c. 822, secs. 1,2,49 Stat. 1938,1939), the State 
of Maryland has exclusive jurisdiction over the compensation 
claim in question. 

2. The Court erred in granting the defendants’ motions to 
dismiss the Bill of Complaint and in actually dismissing it. 

3. The Court erred in refusing to wholly suspend or set aside 
said compensation award. 

Swingle and Swingle, 

By Ernest A. Swingle, 

Ernest A. Swingle, 

Attorneys for Plaintiff. 



•A 
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3. Findings of fact and conclusions of law filed by Mr. Justice 
O’Donoghue on June 7, 1943. 

! Edward C. Eicher, 

Chief Justice. 
Swingle and Swingle, 

By Ernest A. Swingle, 

Ernest A. Swingle, 

Attorneys for Appellant. 
i Edward M. Curran, 

United States District Attorney. 
i By Bernard J. Long, 

Bernard J. Long, 

Assistant United States Attorney, 
Attorney for Appellee, Frank A. Cardillo. 
Robert A. Wilson, 

Robert A. Wilson, 

Attorney for Appellee, Norman W. Beard. 

188 In the District Court of the United States for the 

District of Columbia 

The Travelers Insurance Company, plaintiff 

v. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, and Norman W. Beard, 

DEFENDANTS 

Civil Action No. 17942 

[Filed June 22, 1943. Charles E. Stewart, Clerk.] 

Stipulation as to matters to be included in the record 

It is this 22nd day of June 1943, hereby stipulated and agreed 
by and between counsel for the respective parties hereto that 
the following parts of the record shall be included in the trans¬ 
cript, said parts being considered sufficient for the determina¬ 
tion of the questions raised on appeal. 

1. Bill of Complaint for review of compensation award, in¬ 
cluding the compensation award and findings of fact dated 
November 16, 1942, and the transcript of testimony taken at 
the compensation hearing held on October 6, 1942, before the 
United States Employees’ Compensation Commission, both 
of which were made a part of the complaint. 
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2. Motion of Norman W. Beard to intervene as a party 
defendant. 

. 3. Order allowing Norman W. Beard to intervene as a party 
defendant. 

4. Motion of intervening defendant to dismiss the Com¬ 
plaint. 

5. Motion of defendant Cardillo to dismiss the Complaint. 

6. Findings of fact and conclusions of law filed by Mr. 
Justice O’Donoghue on June 7, 1943. 

7. Order of June 7, 1943 dismissing the Complaint. 

8. Notice of Appeal filed June 21, 1943. 

9. Memorandum of Appeal Bond filed. 

189 10. Statement by the appellant of the points upon 
which it intends to rely. 

11. Order as to original papers and exhibits. 

12. This stipulation as to matters to be included in the 
record. 

Swingle and Swingle, 

By Ernest A. Swingle, 

Ernest A. Swingle, 

Attorneys for Appellant . 
Edward M. Curran, 

United States District Attorney. 
By Bernard J. Long, 

Bernard J. Long. 

Assistant United States Attorney, 
Attorney for Appellee, Frank A. CardiUo. 
Robert A. Wilson, 

Robert A. Wilson, 

Attorney for Appellee, Norman W. Beard. 

190 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, s$: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered 1, 2, 3, 173 to 178, both inclusive, 
and 183 to 189, both inclusive, to be a true and correct tran¬ 
script of the record according to stipulation by counsel filed 
and made a part of this transcript, in action entitled The Trav¬ 
elers Insurance Company, a corporation, Plaintiff, vs. Frank 
A. Cardillo, Deputy Commissioner, United States Employees’ 
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Compensation Commission, District of Columbia Compensa¬ 
tion District, et al., Defendants, Civil Action No. 17942, as the 
same remains upon the files and of record in said Court, except 
the following: 

Compensation order, pages 4 to 7, both inclusive, transcript 
of testimony at hearing before the Deputy Commissioner, pages 
8 to 172, both inclusive, and findings of fact and conclusions of 
law, pages 179 to 182, both inclusive, the originals of which 
are included herein pursuant to order of this Court filed June 
22,1943, a copy of said order being made a part hereof. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 10th day of July 1943. 

[seal] Charles E. Stewart, 

Clerk. 

By Chert 0. Coflin, 

Deputy Clerk. 

[Endorsement on cover:] No. 8567. Travelers Insurance 
Co. v. Cardillo, Deputy Commissioner and Beard. United 
States Court of Appeals for the District of Columbia. Filed 
July 13,1943. Joseph W. Stewart, Clerk. 
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No. 8567 


THE TRAVELERS TXSURAXCE COMEAXY, Appellant, 

v. 

FRANK A. CARDILLO, Deputy Commissioner, United 
States Employees* Uompensation Commission, District 
of Columbia Compensation District, and NORMAN AY. 
BEARD, Appellees . 


Appeal from the District Court of the United States for the 

District of Columbia. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8567. 


THE TRAVELERS INSURANCE COMPANY, Appellant, 

v. 

FRANK A. CARDILLO, Deputy Commissioner, United 
States Employees’ Compensation Commission, District 
of Columbia Compensation District, and NORMAN W. 
BEARD, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


REPLY BRIEF FOR APPELLANT. 


L 

STATUS OF EMPLOYMENT. 

Since Appellant filed its Brief in this case this Honorable 
Court on November 29,1943, decided the case of B. F. Good¬ 
rich Co., et at., v. Britton, Deputy Commissioner, No. 8437, 
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upon which decision Appellees now depend to sustain their 
contention that the status of employment at the time of the 
injury was in the District of Columbia. In that case the 
employee was a salesman and maintained an office in the 
District of Columbia, spending approximately half his time 
here and half of his time out of town. We have never con¬ 
tended that travelling salesmen, insurance solicitors, mer¬ 
chandise deliverers, etc., with headquarters here, who work 
in or out of the District of Columbia, are, under all circum¬ 
stances, excluded from coverage under our local Act. Mostly 
they come under our Act. 

It is evident, from all of the conflicting decisions concern¬ 
ing the question of jurisdiction in workmen’s compensation 
casCs, that each case must be decided according to the par¬ 
ticular facts in that case. With respect to his employment 
on the job in Maryland the employee in this case did abso- 
lutelv no work in the District of Columbia. As a matter of 
fact with respect to the Maryland job the employer itself 
carried on no employment in the District of Columbia. The 
project was entirely managed and directed right on the 
job and mostly by United States Army Engineers. 

In the Goodrich case this Honorable Court suggested that 
the question is whether the claimant was an employee 
within the District of Columbia in the carrving on of the 
business in which the employer was engaged in the District 
of Columbia, and whether claimant was performing serv¬ 
ices in connection with this District of Columbia employ¬ 
ment at the time of his injury. In the present case, at the 
time of his injury, the employer was engaged in business in 
Maryland and the employee was carrying on that business 
for the employer in Maryland, the employment in Maryland 
having no relation to or connection with any other employ¬ 
ment which the employer may have been carrying on in the 
District of Columbia. 

It is claimed by Appellees that the original contract of 
employment was made in the District of Columbia, and the 
employee had previously worked here, and that therefore, 
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no matter where the employee might thereafter work for 
the same employer, the District of Columbia Act should 
apply. We cannot agree. In the first place, the employee 
signed a new employment card to cover the job in Mary¬ 
land and this card shows that he was hired for the Mary¬ 
land job on July 28, 1941 (App. 30 and 96). In the second 
place, by its very terms the District of Columbia Compensa¬ 
tion Act cannot cover unless the employee at the time of his 
injury is engaged in an employment being carried on in the 
District of Columbia. 

While the evidence shows conclusively that this claim¬ 
ant was an itinerant union carpenter, working for many 
employers, whenever and wherever they had a job for him, 
yet Appellees contend that because the union carpenter 
foremen on any one of the jobs referred claimant to another 
job, which happened to be under construction by the same 
employer, the employee was “transferred’’ by the employer, 
and therefore comes within the category of travelling sales¬ 
men and the like. This is incorrect. To sustain that con¬ 
tention Appellees state that whenever claimant was sent 
from one job to another he was paid during the time it took 
him to get to the new job. This is true, however, whether 
he went on a new job for the same employer or a new job 
for some other employer. The testimony shows that under 
the union’s rules whenever a carpenter-foreman tells a car¬ 
penter to report to any new job for the same or for a dif¬ 
ferent employer the carpenter is paid up to two hours’ time 
consumed in getting to the new job. (App. 48) 

In none of the cases so far decided by this Honorable 
Court have the questions we have raised been decided in¬ 
sofar as the application of Section 3 of the District of Co¬ 
lumbia Compensation Act and the provisions of the Federal 
Act of June 25, 1936, are concerned. These questions are 
discussed in Appellant’s main Brief and further in this 
Brief. Had these points been made in cases previously be¬ 
fore this Honorable Court we believe that its decisions may 
have been entirely different in such previous cases. 
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Among the cases involving jurisdiction heretofore de¬ 
cided by this Court, the Goodrich case and the Gudmundson 
case indicate to us that this Court is of the opinion that, in 
order for the District of Columbia Act to cover the injury, 
it must have occurred at a time when the employee was per¬ 
forming services in connection with employment being car¬ 
ried on in the District of Columbia. 

Iii the case of United States Casualty Co. v. Hoage, 64 
App. D. C. 284, 77 Fed. (2d) 542, so heavily relied upon by 
Appellees, the contract of employment was made in Ala¬ 
bama and the employee was working at the time of his 
injury on a major operation at Walter Reed Hospital, 
wherefore this Court held that the District of Columbia 
Act applied. In the present case, even if the contract of 
employment can be said to have been made in the District 
of Columbia, nevertheless the injury occurred in Maryland 
and according to the last-mentioned decision the Compensa¬ 
tion Act of Maryland should therefore apply. 

There is one other decision of this Honorable Court upon 
which Appellees rely; that of Moyer v. Cardillo, Deputy 
Commissioner, 73 App. D. C. 261, 119 Fed. (2d) 785. In 
that case, however, there was clear evidence to show that 
at the time of his accident the employee was injured while 
engaged in employment being carried on in the District of 
Columbia. The employer secured a temporary location 
across the line in Maryland for the storage of its trucks, 
but the operation of the business was continued from 6301 
Belair Road, Washington, D. C., the employee being re¬ 
tained on the premises on Belair Road to look after the 
mail, keep the office, take orders and assist in deliveries. 
This case has absolutely no application to the present case. 

In our main Brief, we have alreadv shown that the so- 
called public or governmental interest does not apply in this 
case. Appellees claim that if, as we contend, this case be¬ 
longs exclusively under the Maryland law, the claim would 
have to be adjudicated in Baltimore where it would be in¬ 
convenient for claimant to go with his witnesses. As a 
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matter of fact, had there been any contention in this case 
under the Maryland Act, the matter would have been ad¬ 
judicated in Rockville and not in Baltimore. But claimant 
did not have to go anywhere to have his claim adjudicated. 
He has already been paid his compensation and medical 
expenses under the Maryland Act. The carrier did not 
dispute the claim made in Maryland but paid it. So far as 
we are advised there has never been any dispute concerning 
the circumstances of his injury or the extent of it. 


H. 

THE CONTENTION OF THE APPELLEES THAT 
POINTS II AND m MADE BY THE APPELLANT 
ARE IRRELEVANT AND IMMATERIAL IS UN- 
TENABLE. 

Appellees freely acknowledge that the defense, that there 
is no jurisdiction of this case under the District of Colum¬ 
bia Employees’ Compensation Act, was made from the very 
beginning, but they complain that all of the reasons sup¬ 
porting this defense were not verbally expressed in detail 
before the hearing was begun. 

At hearings before the Deputy Commissioner no oral 
arguments are allowed. The employee briefly states his 
claim whereupon the insurance carrier briefly states its 
defense, which in this case was that the claim does not come 
within the jurisdiction of the District of Columbia Com¬ 
pensation Act. Testimony was then adduced to show why 
that Act does not and cannot apply. There was no mis¬ 
understanding on the part of anyone, including the Deputy 
Commissioner, as to the question involved. All interested 
parties knew that the claimant had made claim under the 
Maryland Compensation Act and had accepted compensa¬ 
tion under that Act, and that the carrier’s position was that 
the Maryland Act, rather than the District of Columbia 
Act, had already been applied. 
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Inasmuch as there was a validly existing workmen’s 
compensation law in force in the State of Maryland at the 
time of the accident, and the claimant accepted compensa¬ 
tion under it, and inasmuch as the accident did occur on a 
Federal project or construction in the State of Maryland, 
and there was no status of employment in the District of 
Columbia, there is no jurisdiction under the District of Co¬ 
lumbia Act, and the Deputy Commissioner should so have 
found. 

The reasons why the District of Columbia Act gives no 
jurisdiction and does not apply were matters to be devel¬ 
oped from the testimony, and they were so developed. It 
was the duty of the Deputy Commissioner to find the facts 
and to apply the pertinent law with respect thereto, but the 
final determination of questions of law necessarily is for 
the Court. 

If for any reason whatever there is no jurisdiction under 
the District of Columbia Act, then the award must be set 
asid6. This is true whether the lack of jurisdiction is be¬ 
cause at the time of the accident the status of employer and 
employee did not exist in the District of Columbia, or be¬ 
cause Section 3 (a) of the Act prohibits dual jurisdiction, 
or because by reason of the Act of Congress of June 25, 
1936j the workmen’s compensation act in force w'here the 
accident occurred is exclusive, or because the employee has 
already been paid compensation under the Maryland Act. 
We believe this to be true even though this Honorable Court 
should itself sua sponte in reviewing the case find any 
reason why there is no jurisdiction under the District of 
Columbia Act. Moreover, there has never been any 
change in the defense originally interposed to the effect that 
there is no jurisdiction. All of the facts necessary to sus¬ 
tain this defense were proved at the hearing. The employee 
was shown to have been working on a separate job in the 
State of Maryland, such employment having no relation to 
employment being carried on in the District of Columbia. 
It was proved that the employee had made claim for and 
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had received compensation under the Maryland Act. It 
was also established that the particular employment was on 
a United States Army project, building or construction 
located in Maryland. All that was left for the Deputy Com¬ 
missioner to do was to consider these facts in connection 
with the possible application of the District of Columbia 
Act, having in mind Section 3-A of that Act, and also the 
Act of Congress of June 25, 1936, giving exclusive jurisdic¬ 
tion to the States within whose boundaries such projects, 
buildings or constructions were located. 

m. 

THERE IS NO AUTHORITY IN LAW TO READ OUT OF 
THE DISTRICT OF COLUMBIA COMPENSATION 
ACT SECTION 3 OF THE LONGSHOREMEN’S ACT. 

Counsel for Appellees devote a substantial portion of 
their Brief to a history of the Longshoremen’s Act and ex¬ 
pound the reasons why they think Congress enacted Sec¬ 
tion 3 of that Act. They do not, however, attempt to give 
a history of the District of Columbia Act, nor explain why 
Congress adopted Section 3 for the District of Columbia, 
nor do they cite a single decision showing that the District 
of Columbia Act does not include Section 3 of the Long¬ 
shoremen’s Act. Appellees, without any substantial reason, 
say that this Honorable Court simply should arbitrarily 
write out of the District of Columbia Act certain words 
that Congress specifically included in the Act. 

In the District of Columbia Act as adopted there is a pro¬ 
vision that it shall not apply if recovery for the disability 
or death through workmen’s compensation proceedings has 
been validly provided for by State law. By none of the 
numerous amendments, which Congress has on several occa¬ 
sions made to the District of Columbia Act directly and as 
adopted from the Longshoremen’s Act, has Congress re¬ 
moved or repealed this particular provision. It is sub¬ 
mitted that if this provision is to be annulled or repealed 
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such action must be taken by Congress and not by the 
Courts. It is evident that Congress consistently has de¬ 
sired that this provision remain in both Acts in order that 
the confusion of dual jurisdiction may not arise, as set 
forth in Appellant’s main Brief. It will be seen that in all 
of the pertinent decisions by the Supreme Court of the 
United States, cited by Appellees, that Court has given full 
effect to the provisions of Section 3, and stated that in each 
case the employment was non-maritime, just as in the pres¬ 
ent case. None of these decisions were under the District 
of Columbia Act. They were all under the Longshoremen’s 
Act as applied nationally. One reason for enacting Sec¬ 
tion 3 as a part of the Longshoremen’s Act, that is the 
desire for a prohibition against dual jurisdiction, is iden¬ 
tical with the reason why Congress left Section 3 in the 
District of Columbia Act, and in the other hereinafter men¬ 
tioned Act where Congress similarly adopted the Long¬ 
shoremen’s Act, including Section 3, for outlying territories. 
Is there any logical reason why Congress should desire to 
exclude the possibility of dual jurisdiction with respect to 
injuries sustained in non-maritime employment on navi¬ 
gable waters any more than with respect to injuries sus¬ 
tained in non-maritime employment on land? 

In the same manner in which the Longshoremen’s Act 
was adopted by Congress for the District of Columbia, so 
was it adopted by Congress on August 16, 1941, to apply 
“in respect to the injury or death of any employee engaged 
in any employment at any . . . lands occupied or used by 
the United States for military purposes in any territory or 
possession outside the continental United States . . . irre¬ 
spective of the place where the injury or death occurs ” 
(Public Law 208, 77th Congress, Chapter 357, 55 Stat. 622; 
42 U. S. C. A. 1651). Here again Congress did not repeal 
or nullify the words giving no coverage under the Act 
if any State Act applied. By Section 2(8) of the Long¬ 
shoremen’s Act the term “State” includes territories and 
the District of Columbia. 
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Opposing Counsel state on Page 19 of their Brief that it 
is beyond their comprehension how Appellant can even say 
that Section 3 of the Longshoremen’s Act applies in this 
case, but they cite no valid reason or any cases to substan¬ 
tiate this lack of comprehension. 

This identical question was raised in the District Court 
of the United States for Puerto Rico and is now pending 
on appeal in the First Circuit Court of Appeals for the 
United States at Boston, Massachusetts, the District Court 
having already decided the question in exact accordance 
with our contention. This case was not discussed nor called 
to the attention of this Honorable Court by Counsel for 
Appellees. 

We refer to the case of Royal Indemnity Company v. 
Puerto Rico Cement Corporation, Civil Action No. 3194, 
decided July 19, 1943, by the District Court of the United 
States for Puerto Rico. In that case the insurance carrier 
paid compensation which was accepted by the claimant 
under an award under the Act approved August 16, 1941, 
above referred to. The insurance carrier then, under its 
subrogation rights, sought reimbursement from the third 
party wrongdoer of the amount which the carrier had paid 
the claimant. The District Court decided emphatically 
that it had no right to change or modify the provisions of 
the 1941 Act, adopting the Longshoremen’s Act, to the 
effect that the adopted Act could not apply under Section 3 
in a case where the Act of the territorv of Puerto Rico 
applied. The opinion of the Court is not reported but we 
have at hand a certified copy of it which reads as follows: 

“This case is before me on a Motion to Dismiss filed 
by the defendant on the ground that the Complaint fails 
to state a claim against it upon which any relief can be 
granted. 

Plaintiff, as insurance carrier for certain contrac¬ 
tors, brings this action under Section 33 of the Long¬ 
shoremen’s and Harbor Workers Compensation Act— 
33 U. S. C. A. 933 (a) (b) (c)—to recover damages suf¬ 
fered by a workman on account of an accident arising 
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out of and in the course of his employment with the 
said contractors while engaged as a reenforced steel 
setter in laying tracks in a railway line that was being 
constructed within lands occupied and used by the 
United States Government for military purposes, 
l^nown as the Army Terminal, and located in Catano, 
Puerto Rico. The Complaint alleges that a compensa¬ 
tion order was filed on October 22,1942, by the Deputy 
Commissioner for the United States Employees Com¬ 
pensation Commission, Caribbean Compensation Dis¬ 
trict, awarding the said workman a total compensation 
of $S27.52, which award has been accepted by him. The 
prayer of the complaint is for judgment in the sum of 
$5,136.00 for the damages alleged to have been caused 
the said workman by the negligence of the defendant. 

Under the provisions of Public Law 208, 77th Con¬ 
gress, Chapter 357, 55 Stat. 622 (42 U. S. C. A. 1651) 
the Longshoremen’s and Harbor Workers Compensa¬ 
tion Act has been extended to apply “in respect to the 
injury or death of any employee engaged in any em¬ 
ployment at any . . . lands occupied or used by the 
United States for military . . . purposes in any terri¬ 
tory or possession outside the continental United 
States, . . . irrespective of the place where the injury 
or death occurs.” The decision on the Motion to Dis¬ 
miss is determined by the provisions of the Act, as ex¬ 
tended to apply to those accidents included within the 
provisions of Public Law 208, aforementioned, ap¬ 
proved August 16,1941. The language of this last Act 
is as follows: 

“That except as herein modified, the provisions of 
1 the Act entitled “Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act,” approved March 4, 1927 
(44 Stat. 1424), as amended, and as the same may be 
amended hereafter, shall apply in respect to the in- 
' jury or death of any employee engaged in any em¬ 
ployment at any military, air or naval base acquired 
after January 1, 1940, bv the United States from 
any foreign government or any lands occupied or 
used by the United States for military or naval pur¬ 
poses in any Territory or possession outside the con¬ 
tinental United States, including Alaska, Guanta¬ 
namo, and the Philippine Islands, but excluding the 
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Canal Zone, irrespective of the place where the in¬ 
jury or death occurs.’’ 

Section 4 of the same Act provides that it shall not 
apply in respect to the injury or death of (1) an em¬ 
ployee subject to the provisions of the Act entitled “An 
Act to provide compensation for employees of the 
United States suffering injuries while in the perform¬ 
ance of their duties, and for other purposes”, approved 
September 7, 1916 (39 Stat. 742), as amended; (2) an 
employee engaged in agriculture, domestic service, cr 
any employment that is casual and not in the usual 
course of the trade, business, or profession of the em¬ 
ployer; and (3) a master or member of a crew of any 
vessel. 

Tt thus appears that the only effect of Public Law 
208, above quoted, is to extend the coverage of the orig¬ 
inal Act to the persons who had not been previously 
included within its terms. All that law does is to ex¬ 
tend the provisions of the Longshoremen’s and Harbor 
'Workers’ Compensation Act (33 U. S. C. A. 901-921, 
922-950) so as to apply to a class of employees injured 
while engaged in any employment at certain military, 
air or naval bases acquired by the United States or 
certain lands occupied or used by the United States 
for military or naval purposes. 

However, compensation under the Longshoremen’s 
and Harbor Workers’ Compensation Act is payable, 

“. . . but only if the disability or death results from 
an injury occuring upon navigable waters of the 
United States (including any dry dock) and if recov¬ 
ery for the disability or death through workmen's 
compensation proceedings may not validly he pro¬ 
vided by state law.” (33 U. S. C. A. 903, Supp. 194) 

and since under the laws of Puerto Rico (Act #45, ap¬ 
proved April 18, 1935,—Laws of Puerto Rico of 1935, 
page 251), workmen’s compensation proceedings have 
been already provided for the disability suffered by the 
injured workmen in this ease, the plaintiff, as insur¬ 
ance carrier for his employer, has no cause of action 
against this defendant, because such action, depends 
exclusively on the coverage of the disability in ques¬ 
tion by the said Longshoremen’s and Harbor Workers’ 
Compensation Act. 
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It is the contention of plaintiff that the language 
quoted of Public Law 208 gives to an employee whose 
Employment is within the terms of said Act not only 
the right previously extended by the original Act of 
March 4, 1927, but that somehow this new law has the 
effect of taking out of the original Act, so far as these 
particular employees are concerned, the provision that 
compensation thereunder shall be payable only “if re¬ 
covery for the disability or death through workmen’s 
Compensation proceedings may not validly be provided 
by state law.” There is nothing to indicate that Con¬ 
gress intended to change or modify this provision lim¬ 
iting recovery in cases where no workmen’s compensa¬ 
tion proceedings could not validly be provided by state 
law. This provision remains in the Act just as it was 
before the passage of Public Law 208. 

By Section 2 (8) of the original Act—33 U. S. C. A. 
902 (8)—the term “State” includes a Territory and 
the District of Columbia. There can be no doubt that 
the Act applies to Puerto Rico by its terms and by im¬ 
plication, but the provision remains unimpaired by any 
amendment that no recovery may be had in Puerto Rico 
if recovery for the disability alleged in this case may 
he provided by the law of Puerto Rico. The law of 
Puerto Rico does so provide and it follows that the 
Motion to Dismiss must be sustained and that the com¬ 
plaint in this case must be dismissed.” 

Opposing Counsel have not shown that Congress ever in¬ 
tended to change or modify the provision in question when 
they adopted it for the District of Columbia or when they 
adopted it for non-continental territories. If Congress 
wanted the provisions of Section 3 changed or modified, 
Congress had ample opportunity to do so in the various 
amendments which it has made to the aforementioned Acts. 
Congress did not see fit to modify Section 3 and it is re¬ 
spectfully submitted that the Courts have no authority to 
do so. 

It is further stated by Appellees on page 19 of their Brief 
that “the District of Columbia Compensation Law has its 
‘own coverage’ section in the first paragraph of the Act of 
May 17,1928”, but they are careful not to claim that all of 
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Section 3 of the Longshoremen’s Act under the heading of 
“coverage” must be held as repealed or nullified- Counsel 
merely pick out one phrase of Section 3 which they say 
this Court should not consider. The Act of May 17, 192S, 
fully adopts the entire Longshoremen’s Act and applies it 
to the District of Columbia, including any amendments 
which might thereafter be made to the Longshoremen’s 
Act, and many amendments have been made, but no amend¬ 
ment has been made as to Section 3. 

If, as Appellees contend, the first paragraph of the Act 
of May 17, 1928, is intended by Congress to provide an 
entirely different, separate and distinct coverage for the 
District of Columbia Act, and Section 3, the “coverage” 
portion of the Longshoremen’s Act, is not intended to apply 
in any respect to the District of Columbia, then Section 
3A (2) and Section 3B of the Longshoremen’s Act do not 
apply to the District of Columbia. This means that em¬ 
ployees of State and foreign governments and all political 
sub-divisions and agencies thereof are covered by the Dis¬ 
trict of Columbia Act, which Congress certainly never in¬ 
tended. It also means that compensation is payable under 
the District of Columbia Act even though the injury is 
occasioned solely by the intoxication of the employee or by 
his willful intention to injure or kill himself or another. 
This is exactly contrary to the way the Deputy Commis¬ 
sioner and the Courts of this jurisdiction have interpreted 
Section 3B, as they have always held that it did apply to 
the District of Columbia. 

All of the provisions of Section 3 can be applied in har¬ 
mony with the first paragraph of the Act of May 17. 1928, 
except the provision referring to navigable waters which 
is completely nullified by change of the place of coverage 
by the District of Columbia Act. Section 3A and the first 
paragraph of the 1928 Act must be read in conjunction with 
each other. Reading it thusly what is the result? It is 
simply this, Congress merely changed the place of navigable 
waters mentioned in the Longshoremen’s Act to the place 
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of anywhere that the accident occurs, but, always provided 
under both Acts that neither shall apply if any valid State 
Act Applies. In other words the coverage of both Acts is 
restricted by Section 3A so that they never can apply if a 
State Act applies. 

It is interesting to note that on August 16, 1941, when 
Congress adopted the Longshoremen’s Act for outlying ter¬ 
ritories, as above set forth, Congress used the words “ex¬ 
cept hs herein modified”. The United States District Court 
for Puerto Rico decided that Section 3 had not been modi¬ 
fied. On the other hand, when Congress adopted the Long¬ 
shoremen’s Act for the District of Columbia, Congress did 
not even use such words as “except as herein modified” 
but, on the contrary, Congress expressly adopted the entire 
Longshoremen’s Act with all amendments, past and future. 

If the Act of May 17, 1928, can be held to have in any 
way changed the Longshoremen’s Act by its adoption for 
the purposes of the District of Columbia, such change could 
not liffect any provisions of the Longshoremen’s Act ex¬ 
cept those provisions -which are inconsistent with and con¬ 
trary to the provisions of the Act of May 17, 1928. The 
wording of the Longshoremen’s Act now in dispute is in no 
manner inconsistent with any wording contained in the Act 
of May 17, 1928. This latter Act covers injuries “irre¬ 
spective of the place where the injury or death occurs,” 
and opposing counsel therefore argue that the District of 
Columbia Act has extra-territorial effect and can cover acci¬ 
dents occurring throughout the various States. We thor¬ 
oughly agree -with this contention in cases where the injury 
arises out of employment in the District of Columbia or 
directly connected therewith, that is, where the injury does 
actually arise under the District of Columbia Act. Our 
contention, however, is that when the injury occurs outside 
of the District of Columbia and recovery is provided there¬ 
for through valid State workmen’s compensation laws, the 
District of Columbia Act cannot apply because of the pro¬ 
visions of Section 3. While all of the States, with the pos- 
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sible exception of one, do have valid workmen’s compensa¬ 
tion laws yet some of them do not cover certain types of 
injuries or diseases or occupations covered by the District 
of Columbia Act. Therefore applying all of the “cover¬ 
age” provisions of the District of Columbia Act, including 
Section 3, injuries arising under many circumstances out¬ 
side of the District of Columbia would still be covered by 
the District of Columbia Act because no State Act might 
apply. But by reason of Section 3 of the Longshoremen’s 
Act as adopted for the District of Columbia, Congress has 
achieved its purpose to have no over-lapping of the District 
of Columbia Act with State Acts or any Federal Acts. 

Appellees further contend (Page 20 of their Brief) that 
if Section 3 is to be held to apply to the District of Colum¬ 
bia Act then its only coverage would be over accidents 
occurring on the Potomac River. This cannot be correct 
because the District of Columbia Act provides that its pro¬ 
visions shall apply irrespective of the place ■where the in¬ 
jury occurs. The District of Columbia Act cannot apply 
over accidents occurring on the Potomac River because Con¬ 
gress, legislating solely for the District of Columbia, had 
no authority to so apply it. See Crowell v. Benson, 285 
U. S. 280; 52 S. Ct. 285. Congress knowing this merely 
changed the place of coverage but still left in the Act the 
provision that it should not apply so as to cause dual juris¬ 
diction by reason of any State Act. No question of conflict 
of laws is involved if the terms of the District of Columbia 
Act just as Congress enacted them are applied. 

The Deputy Commissioner cannot be heard to say in this 
case that he was unaware that there was a validly existing 
compensation law in Maryland providing a recovery for 
this claimant, because at the time of the hearing, as ap¬ 
pears from the record, the Maryland Act already actually 
had been applied. 
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IV. 

APPELLANT DOES NOT MISINTERPRET THE PUR¬ 
POSE AND SCOPE OF THE ACT OF JUNE 25, 1936. 

To support their contention that the above Act of Con¬ 
gress does not apply in the present case, opposing counsel 
on pages 21 and 22 of their Brief cite four Supreme Court 
cases, in none of which was discussed the applicability of 
the 1936 Act, and on page 21, curiously enough, counsel cite 
the case of United States Casualty Company v. Hoage , 77 
Fed. (2d) 542, 64 App. D. C. 284, which not only does not 
discuss the 1936 Act but was decided on April 15, 1935, be¬ 
fore the 1936 Act was passed. In short, Appellees do not 
cite a single case to show that the 1936 Act does not apply 
to this case. 

Oh pages 23 and 24 of their Brief, opposing counsel “com¬ 
menting parenthetically” advance the proposition that the 
1936 Act may be unconstitutional in certain respects. Coun¬ 
sel niade this same suggestion in the District Court, where- 
upon Appellant suggested that this case should be trans¬ 
ferred to the type of Court provided for by Congress to hear 
cases where the constitutionality of any of its Acts is in¬ 
volved. Appellees thereupon promptly withdrew their 
suggestion of unconstitutionality, and it is respectfully sub¬ 
mitted they should likewise do so in this Court, inasmuch 
as such a question cannot properly be raised for the first 
time here. 

But the first paragraph on page 23 of Appellees Brief 
suggests that the Act of 1936 can be validly applied only 
to those lands and premises in which the United States has 
a proprietary interest or right. They say that no facts 
were adduced to show that the Federal Government owned 
the land upon which the construction, building or project 
was being erected; that no testimony was given to show 
how, when, and in what manner the land was ceded to the 
United States, and under what conditions; that such facts 
should have been proven at the hearing; and finally that 
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after all Congress by the 1936 Act was merely restoring to 
the various States that jurisdiction, not exclusive, which 
the States had previously had over such lands. The argu¬ 
ment of Appellees on pages 23 and 24 of their Brief tends 
to confuse the issues by suggesting what counsel for Ap¬ 
pellees might have said or done had they been on the other 
side of this case. 

These arguments might or might not be sound if the 
question involved only land which had been ceded to the 
United States, but the question involved here is as to 
whether the project, building or construction was owned by 
the United States , and there is ample testimony to show 
that it was so owrned. The United States Army was actually 
building the construction for its own use. The 1936 Act 
includes not only lands and premises but by its very terms 
includes “all projects, buildings, constructions, improve¬ 
ments, and property belonging to the United States of 
America.” The construction, building or project in ques¬ 
tion was never owned by the State, and -was never ceded to 
the United States, which had always owned the same. This 
being so, the United States had absolute and exclusive 
jurisdiction over this construction, building or project. In¬ 
stead of passing a nation-wide law to provide compensa¬ 
tion for civilian employees on these projects, which would 
have disrupted the economic situation in some of the States, 
Congress allowed the State in -which the project was lo¬ 
cated to apply its compensation laws so that the relief af¬ 
forded would be in conformity with the conditions prevailing 
in that particular locality. No other State, territory or 
district was given any authority to apply its laws. The 
proprietary interest or right always having been in the 
United States, it would seem that counsel for Appellees 
agree, from their argument on page 23 of their Brief, that 
the 1936 Act does apply. 

Appellees say that “the purpose of the 1936 Act was to 
make sure that employees working in Federally owned areas 
would be able to recover workmen’s compensation benefits 
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for disability or death.” This is exactly the same argu¬ 
ment that we make except we call attention to the fact that 
the 1936 Act also covers projects, constructions, buildings 
and other property needful to the United States. No law, 
either that of the District of Columbia or of any State, could 
infringe upon the jurisdiction of the United States over its 
own property, which means that no State nor the District 
of Columbia could apply its compensation law over the con¬ 
struction in question previous to the 1936 Act. By that Act, 
however, the United States gave to the State in which the 
project was located, and only to that particular State, the 
exclusive right to apply its compensation Act. Appellees 
overlook the fact that we are not concerned with jurisdic¬ 
tion over ceded territory, because none of their arguments 
discuss the jurisdiction of the United States over its own 
projects, buildings and constructions, originally and con¬ 
tinuously owned by it. Article I, Section 8, Clause 17, of 
the Constitution has been given the broadest construction 
so as to cover all structures and all places necessary for 
carrying on the business of the National Government. See 
James v. Dravo Contracting Co., 302 U. S. 134; Silas Mason 
Co. v. Tax Commission of Washington, 302 U. S. 186; United 
States v. Tucker, 122 Fed. 518, 522. 

If, as argued by Appellees on page 25 of their Brief, “the 
extra-territorial provisions of the compensation law of 
another jurisdiction are as much applicable with respect to 
an injury occurring on United States property within the 
boundaries of a State as they are applicable to injuries 
occurring in any other areas within the admittedly exclu¬ 
sive or plenary jurisdiction of a State”, there would have 
been no reason for Congress to have enacted the law of 
1936. Evidently, Congress does not agree with what oppos¬ 
ing counsel say in this respect. Also the Supreme Court 
of the United States in the decisions mentioned on pages 
33, 38 and 39 of our Brief in the Lawrence case, would have 
decided exactly contrary to the way they did decide. 
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Appellees further state on page 25 of their Brief that we 
contend that the 1936 Act repeals the extra-territorial pro¬ 
visions not only of the District of Columbia Act but of all 
State Acts. We do not make any such argument. Our 
contention is that the 1936 Act enlarges extra-territorial 
jurisdiction. No civilians are ever domiciled in Army camps 
or reservations or in Federal buildings, projects, or con¬ 
structions. Civilians are upon such property only in con¬ 
nection with their work. 

Congress felt, and the Supreme Court said, that civilians 
who do not live on Federal property but merely work on it 
were not protected by the extra-territorial provisions of 
the workmen’s compensation laws of the State in which 
they live, nor by any other Federal or State compensation 
laws. 

Therefore Congress in effect extended the extra-terri¬ 
torial provisions of the State compensation Acts so as to 
cover property over which none of the States nor the Dis¬ 
trict of Columbia ever before had jurisdiction, but Congress 
did not extend extra-territorial jurisdiction over all proj¬ 
ects and constructions to all of the States. The additional 
jurisdiction was granted only to the particular State within 
whose boundaries the project or construction was located. 
Before the passage of the 1936 Act these civilians were em¬ 
ployed in a sort of no-man’s land. Congress had exclusive 
jurisdiction there and no State nor the District of Colum¬ 
bia had any jurisdiction over such places. Congress did 
not give up this exclusive jurisdiction by in effect adopting 
the compensation law of the State in which the building, 
project or construction was located, but merely allowed the 
State to exercise that same exclusive jurisdiction wdiich the 
United States had over such Federal property. 
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V. 

CLAIMANT CANNOT COLLECT TWICE FOR THE 

SAME INJURY. 

On pages 26 and 27 of their Brief, Appellees infer that 
the insurance carrier preferred to have this claim come 
under the Maryland law; that the carrier was self-inter¬ 
ested in accomplishing this rather than to allow the em¬ 
ployee a free selection to make a claim either under the 
Maryland Act or under the District of Columbia Act. This 
inference on the part of opposing counsel is unwarranted 
and entirely unjustified by the facts. All compensation 
Acts provide for the prompt payment of compensation. 
Upon receiving a report of this particular accident, the 
carrier, in its endeavor to act within the spirit of the law, 
promptly went to the injured employee and the employee 
made <?laim for compensation on the regular Maryland form. 
Thereafter claimant was promptly paid all of the medical 
expenses and all of the compensation due under the Mary¬ 
land Act, unless there should later develop any permanent 
partial disability (Appendix 36, 37, 40, 41), and in this man¬ 
ner claimant received prompt relief. Claimant willingly 
signed the Maryland claim blank and there "was no indi¬ 
cation whatever that he considered his injury came under 
the District of Columbia Act. The accident occurred in 
Maryland on a Federal project having no relation to any 
employment in the District of Columbia, so that the carrier, 
at the time the claim was made under the Maryland law, 
considered and now considers that law to exclusively cover 
the injury. If it is the intention of the statement of oppos¬ 
ing counsel to imply that the carrier deliberately attempted 
to take any advantage of the employee such statement is 
utterlv false. 

j " 

Appellees contend that claimant can collect twice for the 
same injury. They state on page 27 of their Brief that “the 
cases hold that the fact that an employee received compen- 
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sation pursuant to the provisions of the law of one juris¬ 
diction (whether by award after application, by settlement 
or agreement, or otherwise) will not bar an award under 
the law of another jurisdiction in similar situations to the 
present; amounts previously paid are in general credited 
against amounts subsequently awarded”. This statement 
is followed by a citation of numerous cases, including that 
of Hunt v. Magnolia Petroleum Co., 10 So. (2d) 109 (La. 
1943). However, this case went to the Supreme Court of 
the United States where it is known as Magnolia Petroleum 
Co. v. Sullivan E. Hunt, No. 29, October Term, 1943. It 
was decided by the Supreme Court on December 20, 1943, 
exactly opposite to the contention of the Appellees. The 
Opinion of the Supreme Court is quite long and is instruc¬ 
tive. The Court states that it has never been thought that 
an action for personal injury gives rise to as many causes 
of action as there are States whose laws will permit a suit 
to recover for the injury, and that there is no difference 
between a workmen’s compensation claim and a claim for 
injury caused by negligence. The Court states: 

11 But when the employee who has recovered compen¬ 
sation for his injury in one state seeks a second recov¬ 
ery in another he may be met by the plea that full faith 
and credit requires that his demand, which has become 
res judicata in one state, must be recognized as such 
in every other”. 

This decision of the Supreme Court was rendered a day 
or two after Appellees filed their Brief. Undoubtedly had 
opposing counsel known that the Supreme Court was about 
to hold that a claimant cannot collect twice for his injury 
they would not have raised the point. Irrespective of all of 
the other contentions made in this case by either side, it is 
respectfully submitted that under this Supreme Court deci¬ 
sion the award of the Deputy Commissioner in this case is 
beyond his jurisdiction or authority and should be set aside. 




It appears that neither dual jurisdiction nor dual recoveries 
are permissible. 
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